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he year 2004 marked the fiftieth anniver: 

Brown v. the Topeka Board of Education.” Less no- 
ticed and covered is the fortieth anniversary of the federal 
Civil Rights Act of 1964. 


Both landmark policies, one judicial and one legislative, 
forever changed the landscape and opportunity structures 
for blacks and other minority groups in America. Yet as 
ching as both policies have been, there remain 
enduring problems of race, public policy, and upward 
mobility. Let us be clear here. These are not the dark 
days when racial chauvinism dictated separate eating 
and drinking facilities. This also is not the America in 
which blacks were routinely intimidated when going to 
the polls. This is an America where black “firsts” now 
seem almost routine. The recent confirmation hearings 
for Condoleezza Rice as secretary of state brought few 
questions of race and competence; rather, the questions 
focused, quite rightly, on her views on international af- 
fairs. Could this have been imagined fifty years ago, even 
thirty years ago? No right-thinking person can say yes. 


far- 


Many problems have receded, but far too many remain. 
Poverty has now become concentrated in many black 
communities, with predictable results: high crime, prob- 
lematic health care, and limited job opportunities. The 
community development efforts of a generation past, 
which included self-help initiatives and workforce devel- 
opment programs, seem unable to cope with intractable 
urban and rural poverty. Part of the problem has been 
the limited success of public policy in deconcentra 
poverty. The confluence ofthe changing economy, which 
has left hich unemployment and concentrated poverty in 
its wake, and the less-than-strong 


Poverty has now 


become concentrated {air housing laws has rightly caused 


in many black debates about desegregation as a 
communities, with Public policy goal to resurface. 
predictable results: Reflecting less than a significant 

high crime, problem- ‘ovement but more than a drum- 
atic health care, "ets à number of observers, from 

027) CATE, ifferent communities, are calling 

and limited job for a new discussion of residential 
opportunities. desegregation as a policy option 


ry of 


national and local enforcement of 
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for alleviating poverty. The calls for a new look have not 
yet brought out the arguments and forces that removed 
the subject from the public-policy attention cycle some 
years ago. These issues included 


+ white resistance (why should one 
to live with another group?); 


roup be forced 


* minority resistance (it is patronizing to believe that 
ity problems can only be solved by integra- 


tion); 
ninution of minority voting power by racial 
integration; 


minority concern that voting power would be 
diminished through racial integration. 


It would be foolish to believe that these sentiments are 
no longer in force. Time has probably not diminished 
opposition to desegregation. Those who believe in de- 
segregation as a policy tool need to rethink its real world 
application. It is hard to believe that there isa national or 
PP ns a way to achieve d. 

are simple laws to “open the suburbs” viable. Fair 
housing laws (and in the case of New Jersey, Mr. Laurel) 
have been on the books pas neration, and the results 
have been circumspect. New urban communities 
remain some of the most no in the nation. 


There are no easy answers, but the fact that much of f New 
Jersey's growing economic activity lies outside the state's 
urban areas leaves little choice but to consider efforts 
that promote moving-to-opportunity policies—includ- 
ing some level of affordable housing near or in job-rich 


communities 


Proponents of desegregation will have to decide if new 
packaging is in order. Do we need to promote public 
policies and resources to encourage employer-assisted 
housing, institute incentive-based policies such as pro- 
grams that ensure against loss of home values 
move to a community, and rethink the "stick" (regulation. 
and court mandates) approach? This discussion is just 
beginning in New Jersey. 


minorities 


Ironically, the policy discussion regarding deconcentra- 
tion and desegregation gained increased prominence as 


a result of a court case challenging federal allocations of 


the Low-Income Housing Tax Credit (LIHTC)—a pro- 
gram that uses market incentives to promote affordable 


they s fair housing laws. Two articles in this 
year's report examine the underlying issues in this court 
case, which has national implications. 


The evidence is strong that the Low-Income Housing Tax 
Credit program has been the primary tool used by non- 
profit community development organizations to rehabili- 
tate and develop new housing. In fact, the LIHTC has 
been so successful that many observers, citing the need 
for programs to build the skills of and job opportunities 
for residents of low-i 


di f. 


pening gambit fora 
urban poverty. Winning the battle could mean pitting 
those in black and brown communities who believe in 
place development while pursuing policies that allow for 
moving to opportunity in job-rich sites against those who 
have a strict view of how to enforce fair housing laws. 


This looming struggle takes away from an important 
opportunity to reexamine deconcentration policies in 
innovative ways some of which are described by the 
important 

problems EM as predatory lending (sce Crowder and 
Gallinar). Even as we encourage innovative ways to help 


the fact that nonprofit development corporations have 
become predominantly housing developers. 


This is not the argument of those initiating the court 
case. In their estimation, the New Jersey Housing and. 
Mortgage Finance Agency has allocated much of its tax 
credits to rehabilitating and building housing in urban 
arcas. HMFA does not have an official HMFA screen 
or encouragement to use LIHTCs to build in suburban 
communities. Such a policy or non-policy is prima facie 
both a violation of fair housing laws and a contributor 
tO segregation. 


‘The argument is not without merit—though it is dif- 
ficult to disentangle causation and correlation here. We 
leave readers to make their own judgment after reading 
the Zimmerman and Walsh articles. What we will say is 
that those interested in deconcentration through a focus 
on the tax credit should take care. This is literal reading 
of the fair housing law. What happens if the New Jersey 
program is forced to spread the tax credit on a nonur- 
ban basis? There is a great chance that that would set a 
precedent for diminution of the program in New Jersey 
and across the country. The result will be one less arrow 
in the quiver of community developers in the nonprofit 
sector, and, increasingly, in the private sector. 


It is a cliché to say that one can win the battle and lose 
the war, but at a time when the LIHTC is the only fed- 
eral neighborhood policy of much consequence, there 
is a clear responsibility to think strategically about the 


foster moving. policies, there remains 
4 very important role for those who enforce the law 
in distressed places. Our interview with New Jersey's 
current attorney general reminds us that community 
development is impossible without enforcing the rules 
of the game—whether those are laws against predatory 
lending, anti-gang laws, or code enforcement. 


We hope thar this NJPPRI report lifts up a number of 
complex challenges that need further examination and 
action. These challenges are not going away anytime 
soon; what we all can demand is rigorous definition of 
those challenges and clear-eyed approaches to policies 
that can help manage these challenges. 


NOTE 
1. Brown v. Board of Education of Topeka, 347 U.S. 483 
(1954). 


‘The Board of Trustees 
March 2005 
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RACIAL SEGREGATION AND THE LOW- 
INCOME HOUSING TAX CREDIT PROGRAM 


Kevin D. Walsh, Esq. 


N: Jersey s schools and neighborhoods are among 
the most racially and economically segregated in 
the nation. Despite the existence of state and federal laws 
that require the state of New Jersey to promote integra- 
tion in our schools and communities, New Jersey's official 


housing policy for decades has been to ignore the state's 
racial and economic polarization and to fund affordable 
housing development in neighborhoods where lower- 
income New Jerscyans already live. As a result, housing 
in New Jersey that is affordable, especially for families, 
is in the most troubled and segregated neighborhoods 
And children who live in that housing attend the most 
troubled and segregated schools. 


In litigation pending before the New Jersey judiciary, the 
Southern Burlington and Camden County branches of 
the NAACP, plaintiffs in the seminal Mount Laurel case, 
and others are challenging this state of affairs. Those 
parties maintain that the decision of the New Jersey 
Housing and Mortgage Finance Agency (HMFA) to 
ignore the segregative effects of its allocations of federal 
low-income housing tax credits violates state and federal 
civil rights laws.' They contend that whereas the original 
Mount Laurel case focused on discriminatory zoning by 
a suburban municipality, today’s hou: tion 
also comes in the form of discriminatory funding of the 
type practiced by HMFA. But the effect is the same 
income New Jerseyans is being built 
at all, in places that are disconnected 


IN NEW JERSEY 


of race in a nefarious manner. In HMFAS view, all race- 


conscious action is presumptively unconstitutional. 


HMPAS position is a startling one that is more opposi- 
tional to the use of race for a salutary end than the Bush 
administration's position on affirmative action in the 2003 
University of Michigan case. Although racial integration 
has been removed from the fore of our state and national 
ng race-blind efforts that 
much alive and 


policy agendas, laws prohi 
result in 


New Jerseys pO policymakers, more than 
those of any other state, are required by explicit provisions 
of our state constitution, our statutes, and decisions of 
the state supreme court to consider race. 


If our civil rights laws mean anything, the state of New 
Jerscy will soon be ordered to create racially integrative. 
housing opportunities, Fifty-seven years after our state 
constitution prohibited segregation in our public schools, 

y years after Brown v. Board of Education,’ thirty-six 
years after the passage of the Civil Rights Act of 1968, 
and almost three decades after the New Jersey Supreme 
Court recognized the Mount Laurel doctrine, the issue of 
whether a state can act in a manner that plainly perp 
ates racial and economic segregation and that disadvan- 
tages people of color is again before a court 


This article focuses on the state constitutional aspects of 
the tax credit litigation, Specifically, this article explores 
the Mount L and the state 


from the high-opportunity suburbs. 


HMFA has claimed in its defense that promoting ra- 
cial integration by funding housing that will result in 
integrated housing opportunities for people of color is 
unconstitutional. Its argument is that it cannot consider. 
the segregative impact of its funding decisions because 


"evolving discrimination law severely restricts race con- 
scious governmental efforts to integrate.” Boiled down 
to its essentials, HMEFA’s argument is that promoting. 
integration is legally the same as hanging a "Whites Only” 
sign on the door of an apartment building in a wealthy 
suburban municipality. HMFA likens the decision to 
promote integration, as required by state and federal civil 


rights laws, to the decision to discriminate on the basis 


constitutional provision that prohibits racially segregated 
chools, both of which HMFA contends are irrelevant to 
s administration of the tax credit program 


RACIAL AND ECONOMIC SEGREGATION IN New JERSEY 

New Jersey’s communities are among the most segre- 
gated in a nation that itself is intensely segregated.’ Our 
state Development and Redevelopment Plan reports 
that “[t]wo out of three African American and Hispanic 
houscholds live in only 25 municipalities, and 60 percent 
ofall African American and Hispanic households live in 


cities where they constitute a majority of the population. 
In contrast, there are over 300 municipalities with virtu- 
ally no minority population.” 


In Essex County, which has the highest percentage of 
African Americans of any county and is the most segre- 
gated, 80 percent of the population would have to move 
to equalize the distribution of people according to race.* 


The Newark metropolitan area is the nation's sixth most 
segregated region for blacks out of 331 metro areas.” The 
imden area is 75 percent white, but fewer than one in 
w of the city's residents were white in 2000. In 2000, 
“amden had proportionally almost six times as many 
blacks and almost seven times as many Hispanics as its 
suburbs. Newark had proportionally almost three times 
as many blacks and almost four times as many buis 
as its suburb d Tr 


four times for blacks and Hispanics, respectively" 
Our public schools likewise are divided, often almost 
totally, along racial lines. In large part due to residential. 
segregation, New Jersey's schools are among the most 
segregated in the nation for African American and His- 
panic students.” Nationally, New Jersey has the fifth most 
segregated elementary schools for blacks and Hispanics. 
According to the New Jersey Department of Education, 
Camden's, Plainfield’s, and Irvington's students are 99 
percent racial minorities. Newark’s students are 91 per- 
cent racial minorities. Union City’s are 96 percent racial 
minorities, and New Brunswick’s and East Oranges 
student bodies are both 97 percent racial minorities. 


Racial segregation and concentrated poverty go hand in 
hand in New Jersey. New Jersey ranks first in its segre- 
gation of low-income pupils 
in schools, and those low-in- 
come students most often are 
children of color who attend 
troubled Abbott schools." The 


In large part due to 
residential segrega- 
tion, New Jerseys 


schools are among combination of concentrated 
the most segregated — poverty and racial segregation 
in the nation for _ is a phenomenon that affects 
African American only poor racial minorities, not 
and Hispanic 099 ms : er se Dos 

cs in South Jerse 
students, DO T 


in 1990, only 8 percent lived 
in poverty neighborhoods and only 3 percent lived in 
high-poverty neighborhoods (greater than 40 percent 


poverty). By contrast, of 27,000 poor blacks, 69 percent 
lived in poor ghettos and 34 percent lived in very high- 
poverty ghettos." 


Tux Errzcrs or RACIAL AND Economic SEGREGATION 

ig Kenneth B. Clark, a prominent sociologist, 
segregation, like all other forms of cruelty and 
tyranny, debases all human beings—those who are its 
victims, those who victimize, and in quite subtle ways 
those who are mere accessories.” Although a hyperseg- 
regated society impacts negatively all ofits members, the 
victims of the s those trapped in the ghettos, 
appear to bear the brunt of the harm. 


Indeed, racial segregation and the concentrated poverty 
that almost always accompanies it impacts virtually every 
aspect of the lives of people who cannot escape the segre- 
gation, Segregation interferes with long-term wealth ac- 
‘cumulation by blacks. For most Americans, accumulated 
wealth comes primarily through homeownership." "For 
wealth to be created, and homeownership to be a means 
ofaccessing other opportunity structures, homes must be 
located in economically vibrant areas. Not only is it less 
likely that blacks will own their homes, but white Right. 
and residential segregation render their properties less 
valuable than those in nonblack neighborhoods." The 
decline in the value of houses in segregated communities, 
what has been called the “segregation tax," results in a 
net reduction in housing value for no reason other than 
the segregation." 


According to research by William Beckler, a community 
organizer and researcher with the New Jersey Regional 
Coalition, the disparity in black and white home values 
is especially acute in New Jersey. The home value of the 
one million most segregated racial minorities is signifi- 
cantly less than that of the one million most segregated 
whites. The total value of these minority homes is $11.3 
billion; the total value of homes in the predominantly 
white communities is $83.2 billion. In addition to the 
long-term negative impact, homeowners in municipali- 
ties in which racial minorities are segregated annually 
pay property taxes at a rate of 60 percent more than 
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their white-segregated counterparts. Thus, while their 
most important asset is underperforming relative to the 
homes of whites, people of color in New Jersey fall victim 
to regressive property tax policies. 


Segregation in housing also interferes with access to 
good employment opportunities. The physical distance 
between jobs and housing limits the chance that racial 
minorities will even know about a job opportunity. 
“Besides the physical problem of simply getting to jobs, 
place matters because neighborhoods link residents into 
networks that provide them with crucial information 
about jobs. More than half of all jobs are found through 
friends and relatives, not through the want ads. These 
networks provide information not just to people for jobs 
but also to employers looking for good workers." 


The problem of “spatial mismatch” is especially pro- 
nounced in New Jersey. Asa result of pervasive residential 
segregation, twelve municipalities account for more than 
half of New Jersey's affordable housing stock while ac- 
counting for only 14 percent of the state's households. 
Meanwhile, the communities with most of the job 
growth have little or no affordable housing. Between 
1990 and 1999, 46 municipalities gained 2,000 or more 
private-sector jobs, accounting for a quarter of the total 
statewide employment in 1999. Those municipalities, 
however, have only 15.7 percent of the state's affordable 
housing stock. The disparity becomes even starker if Jer- 
sey City is discounted: the remaining 45 municipalities 
accounted for 22.3 percent of employment but only 8.4 
percent of New Jerscy' affordable housing. 


The poverty tha is generated and sustained by residential 
segregation also fosters crime and violence. Douglas S. 
Massey suggested. 


[Slegregation interacts with rising black poverty to 
concentrate poverty geographically, which in turn 
ime, thus creating an ecological 

ized by a high level of violence and 
a high risk of victimization. The concentration of 
crime is brought about by just two conditions that 
we know to have characterized U.S. metropolitan 
areas during the 1970s and 1980s: high levels of 
racial segregation and rising rates of black poverty. 


the correlation between poverty and crime, 
concentration of crime follows axiomatically 
made eric cione acie icum 
is Bici. The. iche created by racial 
segregation and p black poverty defines the 
social environment to which poor blacks must 
adapt." 


Children living in segregated minority neighborhoods 
and attending schools with other children of color are 
perhaps most profoundly impacted by segregation. Gary 
Orfield and Susan E. Eaton stated: 


The concentration of minority and low-income 
students in low-performing schools creates a vi- 
DAL UAE i aes ulii hare lle 
exposure to the culture of achievement that char- 
acterizes many suburban schools. Being in a school 
with a high fraction of the students performing 
well makes a great deal of difference for teachers 
who need a critical mass of reasonably prepared 
students to operate demanding classes successfully, 
fetid the upper grade: -income and 
tudents rarely have these opportunities 
Te Ré Pacta af on nodi ide Qin; 
in course content and grading standards between 
high-poverty and suburban schools, the segregated. 
students often have no realistic conception of what 
standards they need to meet if they go on to higher 
education.” 


Poverty concentrations in schools also result in negative 
outcomes. À recent report by the Century Foundation 
found that “[tJhere are no high-poverty school districts 
that perform at high levels....Indeed, one reason that 
intergenerational white poverty is less prevalent than 
intergenerational black poverty is that poor, white chil- 
dren are much more likely than poor, African American 
children to live in middle-class neighborhoods and attend. 
good schools. 


Tux RxcooNrrioN or Tue Mount LAUREL DOCTRINE 

New Jersey is home to "two societies, one black, one 
white— separate and unequal.” That phrase, written by 
the Kerner Commission in 1968 to warn of what would 
come if an integrationist agenda was not adopted as a 
national policy, accurately describes New Jersey today. 
‘The Kerner Commission, in its report, and its New Jer- 


sey counterpart, the Governors Select Commission on 
Civil Disorders, in its 1968 Report for Action, identified 
racial segregation as a root cause of the riots in Newark 
in July 1967. 


Both commissions identified regional affordable housing 


outside urban centers as essential to prevent urban strife. 
The Governor's Select Commission wrote: 


As development proceeds in the city core, planning 
must go ahead in the metropolitan context for a 
more deliberate approach to integrated housing. 
throughout the arca. This may have to include 
incentives to the present suburban populations to. 
make them more amenable to integrated patterns 
of living. Because this is a problem transcending 
city boundaries—indeed (fien predicament of 
rational sole Che Sire GUpG mien ir more 
equipped than any one municipality to grapple with 
it 


Although the Kerner Commission and the Governor's 
Select Commission were advisory bodies, their 1968 
recommendations for preventing urban riots would 
inspire New Jersey Supreme Court justices several years 
later and lead them to develop an economic remedy to 
social problems with racial and economic causes. The 
Mount Laurel decisions, both of which relied on the 
commissions findings to justify their holdings, are now 
iil I ing 


bold 


tion of communities, 


The Mount Laurel doctrine was the product of suburban 
exclusion and the resulting concentration of poverty and 
segregation in New Jersey's cities. The smoke from the 
riots in Newark in 1967 and in Camden in 1971 may 
have cleared from the sky, but it was still strong in the 
memories of New Jerseyans in the years that followed. 
During that time, suburbia welcomed white urban dwell- 
ers while excluding their black neighbors. 


In 1975, after several years of litigation, the state supreme 
court issued the Mount Laurel | decision, which required 
ir share for the regions 
Boro ing, both those in the cities and 
lower-income residents already in the suburbs who were 
in danger of being forced to leave. After the decision, 


municipalities dug their heels in, declining to comply 
with the court's directions. 


Faced with a state that widely sanctioned exclusionary 
zoning, the court returned to first principles in writing 
in issuing the Mount Laurel I decision in 1983. Chief 
Justice Wilentz wrote that "[w]hile the State may not 
have the ability to eliminate poverty, it cannot use that 
condition as the basis for imposing further disadvantages. 
And the same applies to the municipality, to which this 
control over land has been constitutionally delegated.” 
He continued: 


The m of the constitutional obligation is seen 
most simply by imagining what this state could 
Wane tel cs ren neve be eode 
and enforced: poor people forever zoned out of 
substantial areas ofthe state, not because housing 
could not be built for them but because they are 
not wanted; poor people forced to live in urban 
slums forever not because suburbia, developing 
Tural areas, fully developed residential sections, sea- 

resorts, and other attractive iem could 
not accommodate them, ly because they 
wed vani E po sly at varia 
with the requirement that the zoning power be 
used for the general welfare but with all concepts 
of fundamental faimess and decency that underpin 
many constitutional obligations.” 


Chief Justice Wilentz recognized that in 1983 "this. 
unpleasant “vision” is to a large extent already with us, 
as can be seen by comparing the poverty and decay of 
Newark and Camden with the prosperity of many of their 
suburban neighbors.” He cited the Kerner Commission 
Report for the proposition that suburban exclusion is one 
of the “principal causes making America ‘two societies, 
one black, one white—separare and unequal.” Chief 
Justice Wilentz additionally cited New Jersey's 1968 
Report for Action of the Governors Select Commission in 
addressing “the relationship between ending exclusionary 
zoning and the revitalization of our inner cities." 


As the times in which it was born in 1975 reflect, and as 
explicitly recognized in the Mount Laurel decisions, the 
Mount Laurel doctrine is intended to remedy problems 
üi ; kuski i d 


ó 


moderate. 


me New Jerseyans to move throughout 
the region, to enjoy the same public benefits of their 
wealthier, and often white, peers. The supreme court 
intended to require the state, through its municipalities, 
not just to provide opportunities for affordable shelter 
but also to provide shelter in a manner that is linked to 
opportunity and that is better for all of New Jersey. That 
isa policy born in a moral judgment that exclusion of the 
poor, who often are people of color, is wrong and that 
living together is better than living divided. 


THE STATE CONSTITUTIONAL PROHIBITION or RACIAL 
SEGREGATION IN Our Puntic 

The Mount Laurel doctrine is not addressed explicidy in 
our state constitution. Rather, “[tJhe doctrine is a corol- 
lary of the constitutional obligation to zone only in far- 
therance of the general welfare," reasoning that draws 
charges of judicial activism. The state supreme court 
simply looked at the racial and economic polarization 
of our sate, which was in pare the result of our zoning 
laws, did not like what it saw, and 


In 1993, Virginia Long, then a judge, now state supreme 
court justice, wrote that “the promise of Brown fu: Board of 


circumstana 


ainsonly partially 
ir engendered has been sorely tested. In thes . 
llowed than 


the principle enunciated in... Booker is more h 


ever: when children ofall races learn to live with and respect 
cach other in school at an early age, education is enhanced 
and the groundwork is laid for future participation of all 
in the ‘mainstream of human affairs. "* 


Like Mount Laurel, the school-integration provision of 
our state constitution, which was included in our consti- 
tution in 1947, years before the U.S. Supreme Court ad- 
dressed the issue, provides regional solutions to a problem 
that caused by regional forces. The Court has held “that 
governmental subdivisions of the state may readily be 
bridged when necessary to vindicate state constitutional 
rights and policies” such as those embodied in the school- 
integration provision of our constitution 


Unlike the federal constitution, which generally does not 
require school districts to go beyond municipal boundar- 


right to not be excluded from regional opportunities and 
a constitutional remedy. 


By contrast, the requirement that the state of New Jersey 
provide racially integrated public schools, the other law 
that is the subject of this article, is addressed explicitly in 
our state constitution, which states that “no person shall 
be segregated in the public schools, because of race.” 
By comparison to the Mount Laurel doctrine, which 
is frequently relied on in lawsuits against recalcitrant 
municipalities, the proscription of racially segregated 
schools is rarely the subject of litigation. 


Ac its core, the school-integration provision recognizes 
that separate conditions will never be equal. In Booker 
v. Board of Education of Plainfield, a 1965 decision,” the 
supreme court wrote that "[i]n a society such as ours, it 
is not enough that the 3 R's are being taught properly for 
there are other vital considerations. The children must 
learn to respect and live with one another in multiracia 
and multi-cultural communities and the earlier they do 
so the better.” 


ies, de fa is unlawful in New Jersey, at least 
in theory, because, the court has written, “while such feel- 
ing and denial (caused by racial segregation] may appear 
in intensified form when segregation represents official 
policy, they also appear when segregation in fact, though 
not official policy, results from long standing housing 
and economic discrimination and the rigid a 
of neighborhood school districting.” 


pplication 


The school-integration provision is one that, although 
never the subject of a housing discrimination case, is 
ripe for consideration in that role when it is ignored by a 
state agency that funds housing. Indeed, the Booker court 
looked to the enforcement of civil rights laws in the field 
of housing to remedy the apartheid in our schools, stating, 
“It may well be, as has been suggested, that when current 
attacks against housing and economic discriminations 
bear fruition, strict neighborhood school districting will 
pres 


nt no problem. 


That optimism and common sense approach to enforcing 
our civil rights laws is also the subject of the tax credit 
litigation against HMFA. 


‘Tue Issues rs Tue Civit. Ricuts CHALLENGE TO 
HMFA's Tax Cnzprr REGULATIONS 


munities. And in New Jersey, communities with high 
rates of poverty, with few exceptions, also are segregated 


the Mount 
Cups mcis Stn heels bie 
with the support of sociological research and experience, 
have put a finer point on and articulated even more per- 
suasively the reasons why racial and economic integration 
in our schools and communities should be on the top of 
the public agenda. 


One such scholar is john a. powell, a lawyer, professor, 
and national leader in thinking on issues of race, housing, 
and law. Professor powell argues that the best measure of 
an affordable housing policy is whether the policy | 
the development of affordable housing to opportunity. 
Professor powell asserts that although “providing shelter 
is a vital function of housing, housing can mean much 
more than this. By its location and mix, it can enhance or 
impede access to other opportunity structures. Accessing 
stable, affordable housing in a vibrant area contributes 
greatly to improvements in other key life areas, such as 
employment, health, education, civic engagement, and 
wealth creation.” Professor powell’ opportunity-based 
model “suggests that the creation and preservation of 
affordable housing must be deliberately and intelligently 
š indini: 


sustaining employment, necessary transportation infra- 
structure, childcare, and institutions that facilitate civic 
and political activity?" Professor powell notes further 
that hi fte iddi xl 
above, racially and cono 


lly integrated schools. 


Professor powell's approach, especially his focus on the 
benefits to the occupants of the housing, is foreign to 
New Jersey's housing policymakers. HMFA has long 
promoted the development of affordable housing in 
neighborhoods that already are home to almost ex- 
clusively lower-income households. HMFA proudly 
states that “the touchstone” of the tax credit program in 
New Jersey “is the verifiable housing need identified by 
municipalities themselves.” In other words, because 
few mayors in wealthy communities urge low-income 
families to move into their municipalities, HMEA prefers 
to develop affordable housing for families in poor com- 


of color. 


In practice, then, HMEA% preference impacts primar- 
ily lower-income families of color with children, Ac- 
cording to research by Fair Share Housing Center, tax 
credit developments are much more likely to be built in 
communities in which the residents are isolated from 
poverty. Almost 80 percent of all tax credits used for fam- 
ily housing since 1987 has been allocated to 25 Abbott 
municipalities, those that most often have low-quality 
school systems, high unemployment, high crime rates, 
and, overall, a low degree of opportunity. Family tax 
credit housing is located primarily in neighborhoods 
that are intensely racially and economically segregated 

ut within regions that are not poor and that are not 
racially impacted. 


Senior tax credit developments, on the other hand, are 
much less likely to be built in troubled communities. Just 
19 percent of tax credit awards for senior citizens have 
been allocated to Abbott municipalities. Comparatively, 
then, black and Hispanic children bear the brunt of 
HMEA’ discrimination because senior developments 
are much less likely to be in municipalities that are poor 
and racially segregated 


By contrast to the informed, deliberate approach ad- 
vocated by Professor powell for funding and siting af- 
fordable housing, HMFA appears to center its tax credit 
allocation process around criteria that are intended to 
deny opportunity to its residents, and especially to black 
and Hispanic families. HMEA\s tax credit allocations in 
2003 continue the practice of the previous fifteen years, 
investing the vast majority of funds in segregated and 
poor cities while neglecting to create substantial oppor- 
tunity in the region. For instance, HMFA allocated $23.6 
million for segregated urban development. Nine out of 
fourteen of the 2003 projects receiving tax credits were i 

census tracts with minority populations over 85 percent, 
and four of the eleven projects were in tracts with median 
incomes below $25,000. In addition, 506 family units 
will be built in municipalities with schools that already 
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are over 90 percent minority. Of the 743 family units 
that were funded in 2003, just 10 units in Phillipsburg 
(which is intensely poor) will be in school districts with 
students that are less than 79 percent minority. 


Although HMFA contends it is free to fund housing 
without considering the segregative effects of the fund- 
ing, HMPA also has claimed in its defense that it has “cre- 
ated a statistical incentive for suburban family projects” 
because applications for suburban projects for families 
are always granted." Put simply, HMFA has asked the 
judiciary for forgiveness for its transgressions because it 
a wied really hard and cannot do any more. HMFA 
cannot control 
to build and that it simply funds housing but does not 
choose where to buil 


HMFA' unwillingness to consider race and poverty con- 
centrations as part of its funding process demonstrates 
that it has not done even half as much as it could do to 
link affordable housing with opportunity but instead is 
ingly perpetuating segregation on a massive scale. 
Through the lens of our state constitution, which has 
been interpreted to recognize the opportunities inherent 
in integration in our schools and communities, HMEAS 
laissez-faire approach to funding affordable housing and. 
to tolerating segregation is decidedly unconstitutional. 


Mount Laurelis 
full range of lower-income persons to live in the region 
if they choose to do so. The doctrine is intended to d 
concentrate poverty and racial segregation and to permit 
urban municipalities to catch their breath so they can 
recover. While it funds housing in a manner that goes 
against the spirit of the doctrine, HMFA maintains that 
it has no duty even to consider it or to evaluate whether 
its criteria complement or frustrate the regional need fair 
share computations required by Mount Laurel 


intended to provide opportunity for the 


One aspect of HMFA’ tax credit policies best dem- 
onstrates the degree to which it is purposely working 
contrary to Mount Laurel, The single largest method by 
which municipalities choose to comply with the Mount 
Laurel doctrine is inclusionary zoning. Under local zon- 


private developers, i getting 
an increase in density (more units on the same piece of 
land), agree to develop 20 percent of the project as af- 
fordable housing. Unfortunately, that housing rarely is 
affordable to low-income residents and instead most often 
goes to moderate-income residents who already live in 
suburbia. HMFA could use tax credits to supplement the 
subsidy obtained through the increase in density so that 
lower-income residents from urban communities could 
move to suburbia, But HMEA outright refuses to use 
tax credit funding to do so. As a result, the single largest 
housing program in New Jersey is unavailable to assist 
with the primary source of affordable housing develop- 
ment in suburbia. With little effort, that policy could 
be changed by HMFA to permit Mount Laurel housing 
in suburbia to reach lower-income people of color, thus 
providing real opportunities for integration, 


The school-integration provision, like the Mount Laurel 
doctrine, also has been interpreted to require the state to 
create regional solutions to entrenched segregation at a 
VAI DR TE rare mase RU remedy segregation in 
schools even if hat segregation is not the result of official 
policy. HMEA, which has refused even to acknowledge in 
its legal papers that that provision exists, would, if forced 
to address it, presumably claim to have no obligation 
under it. And, indeed, HMFA, although 

of the state, does not consider in its housing. 
processes at any point whether its decision will have a 
scgregative or integrative impact. 


HMFA, again, could easily incorporate preferences for 
housing that is located in a school district that is not 
segregated with children of color and that provides a 
high-quality education. With affirmative marketing and 
targeting of low-income urban residents, the development 
of tax credit funded family affordable housing in com- 


goo ha 
impacts fos des £l Rae Hall] aee ic 
opportunities. 


HMFA could change its ways and could promote inte- 
gration, but the reality is that it consciously chooses not 
to do so. Despite the obligations imposed on it by our 
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state constitution, HMFA is viewed by policymakers 
not as a force for social change but as a force for urban 
revitalizat 


tion. It views its mission as one of rebuilding 
communities that have few jobs, a declining tax base, 
poor schools, and high crime by rebuilding affordable 
housing in those communities, 


HMFA has criticized the Southern Burlington and 
Camden County branches of the NAACP and Fair 
Share for demanding integrated regional solutions to 
our urban problems, writing that they are promoting 
disinvestment. HMFA maintains that its urban-focused 
affordable housing programs properly respond to need in 
Place. In reply to demands for regional housing, HMFA 
asks, “What happens to the children of parents who do 
not want to move from the cities or who would have 
problems obtaining affordable suburban housing even 
if it were readily available? What happens to the parents 
themselves? If left behind in higher poverty stricken 
cities where Fair Share wants public investments like 
LIHTCs discouraged and/or eliminated, what would be 
their future and how would their future affect the cities 
in which they would remain?” 


Underlying HMFA’s questions is the belief that its 

polici ig urban New Jersey and helpi 
Na SS a ue STENT 
policy would. But HMFA cannot support that conten- 
tion statistically and has not attempted to do so. By any 
measure, HMFAS effort to revitalize urban New Jersey 
and ostensibly to do more than provide shelter has been 
a failure, 


According to Professor powell and Professor Myron 
Orfield, who jointly filed an amicus curiae brief in the 
tax credit litigation, HMFA5 policies have not helped. 
achieve any of their stated goals. In their brief in this 
matter, the professors write: 


It does not seem unreasonable to claim that a new 
building could temporary improve conditions in 
a desperately po with boarded up, 
RE Sen R TASEA 
has some middle-income tenants. However, there 
is no real evidence to support this chim. . , 


Assuming for the sake of argument that LISC's 
claim about present revitalization is true, it ig- 
nores the larger and more important question of 
what happens a year or two—or even a month or 
two—after the construction is completed. It is 
likely that the deplorable conditions will return. 
They will return because of the persistent lack of 
opportunities created by social and racial segrega- 
sin New Jersey have been 
receiving the lions share of affordable and subsi- 
dized housing, and chey have been turning into 
some of the poorest cities in urban 


What is clear is that any assumed improvement in 
the small general area surrounding new projects 
was quickly swallowed up in a sea of poverty. For 
fifty years, through urban renewal, Model Cities, 
vc tax credits it is stunningly clear 
that bricks and mortar in the form of additional 
low-income units are not the answer to the fun- 
damental and overriding problems of segregation 
and concentrated poverty. Today the Robert 
Taylor Homes and their counterparts, and the 
endless pattern of low-income housing in poor 
neighborhoods, have created nothing more than 
a transitory change and more likely have deepened 
the profound socal and racial isolation of New 
Jersey's and our nation's poorest cities. 


RactAL AND Economic TION AND 
REGIONAL AND RACIAL Justice Tunovcn Tax CREDIT 
ALLOCATIONS 


There is light at the end of the tunnel. Low-income 
people of color are interested in the opportunities that 
theoretically are required in the region, and New Jersey 
law is clear in requiring the state to promote racial and 
economic integration. 


This article looks at just two of many relevant state and 
federal laws that are the subject of the tax credit litigation. 
In a contest of which constitutional protection, Mount 
Laurel or the integrated-schools provision, has been least 
successfully enforced, it is a close call: the poor are still 
concentrated, and apartheid is prevalent in our public 
schools. The tax credit litigation, however, provides a 
chance for the judiciary to require HMFA and the state 
overall to comply with both laws. 


The state could begin complying with the law by pro- 
viding more opportunities of the sort provided by Ethel 
R. Lawrence Homes, a family tax credit development in 
Mount Laurel that is the result of the original li 
against the township. Named after the lead individual 
plaintiffin the Mount Laurel litigation, an attendee of the 
church at which the mayor of Mount Laurel spoke, the 
140-unit rental development was opened in 2001. The 
development provides social and recreational services and 
provides opportunities for very low-income families to 
live in a thriving, job-rich municipality. Some residents 
pay as little as $70 per month for new townhouses in a 
wooded, safe community. Most of the children in the 
development came from Abbott schools and now attend 
schools with very low poverty rates, highly skilled teach- 
ers, and safe, well-equipped classrooms. 


In September 2002, with the last forty units nearing 
completion, 1,700 people, mostly from Camden and 
other nearby cities, came to apply, thus demonstrating 
that the phrase “build it and they will come” does apply 
to efforts to achieve regional equity and integration. 


When Julian Bond spoke at the dedication of Ethel R. 
Lawrence Homes in August 2002, he said that the de- 
velopment “represents the culmination of a long battle 
waged by a true heroine, the NAACP, and many, many 
others, provide decent housing to all residents of New 
Jersey. While much remains yet to be done, these homes 
represent a great accomplishment.” 


He was right he was on both counts. In the face of great 
resistance, providing affordable housing for very-low- 
ncome people of color in a Mount Laurel is a great 
accomplishment that fulfills the goals of the civil rights 


movement, and that is consistent with the goals of our 
state constitution. 


And much does remain to be done. In that spirit, the tax 
credit litigation will move forward. 
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THE LOW-INCOME HOUSING TAX CREDIT PROGRAM 
AND CIVIL RIGHTS LAW: UPDATING THE FIGHT 
FOR RESIDENTIAL INTEGRATION 


Ken Zimmerman, Esq. 


mmission threw down a 


r 1968, the Kerner C 
gauntlet that continues to challenge and haunt those 
committed to urban areas, 


community revitalization, and 
racial justice. The Commission stated: “[F]ederal housing. 
programs must be given a new thrust aimed at overcom- 
ing the prevailing pattern of racial segregation. If this is 
not done, those programs will continue to concentrate 
the most impoverished and dependent segments of the 
population into central-city ghettos where there is already 
a critical gap between the needs of the population and 
the public resources to deal with them.” 
damental” to its recommendations about how to respond 
to the violence id. destruction that in the 1960s tore 
apart many American cities, including Newark. 


This wa 


an- 


What place this stark warning should play in the poli- 
cies and programs of today is, in essence, the question 
posed by the current civil rights 
challenge to how the state of New 
Jersey allocates its share of the 
nation's largest and most significant 
lower-income housing development 
program: the Low-Income Housing 
Tax Credit (LIHTC) program. The 
consequences are highly significant, 
since they concern the ground rules 
x for a program. cost the federal 

is not done, those pie more than $3.5 billion 
programs will con- in 1999 and has been responsible for 
tinue to the or ol 


[Federal housing 
programs must be 
given a new thrust 
aimed at overcom- 
ing the prevailing 
pattern of racial 
segregation. If this 


the most impover- an estimated 750,000 units of hous- 
i ing nationwide since the programs 
ished and depen- inception in 1986, 
dent segments of 


In the following article, | attempt 
briefly both to explain the issues 
involved in the lawsuit and to set out 


the population into 
central-city ghettos. 


certain principles and outstanding 


questions that 1 bç merge from it. In doing so, | 
rely in significant respects on the legal briefs I have filed 
in my role as co-counsel to several nonprofit affordable 
housing, environmental, and civil rights groups that are 
appearing as amicus curiae in the matter.’ These groups 
believe that there are critical legal issues of first impres- 


sion that must be addressed by the courts in this matter: 
‘most specifically, whether the federal Fair Housing Acts 
pro-integration mandate and the s 
Mount E doctrine apply to the state's allocation of 
the L 


e constitution's 


Perhaps more importantly, however, the engagement 
of these groups leads to a series of broader policy and 
political questions. On a policy level, for example, these 
include how best to use the LIHTC to promote mean- 
ingful racial and economic integ 
in the LIHTC program might leverage reform in other 
policies and programs, From a political perspective, it 
is clear that these issues involve a broad range of stake- 
holders, including many not traditionally engaged in or 
sensitive to fair housing or civil rights concerns. These 
range from Wall Street syndicators and for-profit housing 
developers to state and municipal governments, as well a 
nonprofit affordable housing developers and civil rights 
advocates. One question, therefore, is what steps can be 
taken to muster sufficient political support to maximize 
chances for succes 


ion, and how changes 


Ultimately, the Kerner Commission report provides a 
touchstone as we grapple with these issues. Shockingly, 
the level of racial and economic segregation in New 
y, as in the nation as a whole, 


remains approxi 
mately the same as it was thirty-five years ago. At the 


same time, there have been significant developments in 


urban communities: they are now largely represented 
by political leadership of color, inhabited by diverse 
groups of minorities and significant numbers of new 
immigrants, and able to draw on new types of nonprofit 
and revitalization tools unavailable a generation 
ago. As we grapple today with how to apply the Kerner 
Commission's still-powerful and relevant warning 
context of the LIHTC and beyond, it is clear that we 
just beginning to identify, let alone respond to, all the 
matters to be addressed. This article is offered as a sn 
step in promoting that discussion. 


agen 


the 


Overview 


The case captioned Jn re Adoption ofthe 2003 Low-Income 
Housing Tax Credit Qualified Allocation Plan is, at least 
in its general outlines, relatively straightforward with 
few contested basic facts, OF course, the merits of the 
various legal claims presented, and the significance of 
the policy implications of these legal standards, are an 
entirely different matter. 


The essence of the case is a challenge by a South Jersey 
fair housing group, Fair Share Housing Center (Fair 
Share), and two local chapters of the NAACP (col- 
lectively known as Fair Share plaintiffs), who claim 
that the state of New Jersey has violated a broad array 
of federal and state constitutional and statutory stan- 
dards by concentrating LIHTC resources in urban, 
racially concentrated areas. In doing so, plaintiffs rely 
on a range of academic and social policy experts, such 
as Gary Orfield and David Rusk,“ who emphasize the 
negative consequences of reinforcement of residential 
racial segregation. The state of New Jersey vigorously 
contests the premise that federal or state law has been 
violated, asserting in essence, that it is fulfilling—nor 

g—legal and program 
diddan Is urba aras A de ES ETE 
have joined the fray. 


Into this battle have entered four organizations repre- 
senting more than one hundred groups committed to 
developing affordable housing, preserving the state's 
cities, and fighting for the rights of the state's minority 
communities (referred to hereinafter as the nonprofit 
amici)? Through joint friend of the court briefs, they 
have focused upon two elements: (1) that the tax credit 
program must abide by the federal Fair Housing Act's 
pro-integration mandate and the state constitution 
Mount Laurel doctrine, and (2) that the application of 
these laws should lead to changes in the way LIHTC 
funds are distributed so that they further appropriately 
crafted urban revitalization efforts and increased sub- 
urban affordable housing development that promotes 


process but that this should not lead to all or even a 
disproportionate majority of LIHTC development in 
suburban areas. 


In significant measure, these groups emphasized this 
position to differentiate their views from those of both 
the Fair Share plaintiffs and the state. On one hand, 
the nonprofit amici fundamentally disagreed with the 
state, which asserted that neither the federal Fair Hous- 


ing Act nor the Mount Laurel doctrine applied to its 
LIHTC allocation. At the same time, these groups had 
substantial differences with the Fair Share plaintiffs 
who appeared to assert that the application of these and 
other legal standards precluded allotment of LIHTC 
resources to urban areas. The nonprofit amici’s position 
was particularly important in light of a companion case 
that the Fair Share plaintiffs had filed against urban, 
but not suburban, developers who had received tax 
credits pursuant to the 2002 and 2003 Qualified Al- 
location Plan (QAP). Although ultimately settled, this 
companion action by the Fair Share plaintiffs sparked 
substantial press and industry reaction, including a 
perception by certain urban elected officials and others 
that the civil rights challenge to the LIHTC alloca- 
tion was intended to halt urban development activity 
throughout the state.” 


Background on LIHTC and New Jersey's Residential Seg- 
regation 

New Jersey is one of the most racially and ethnically seg- 
regated places in the country. According to data from the 
2000 census, the Newark metropolitan area is the fifth 
most segregated large metropolitan area in the nation 
for both African Americans and Latinos.* On a scale in 
which a value of 60 connotes very high levels of segre- 
gation, the Newark metropolitan area has a score of 80 
and, perhaps more troublingly, has shown little change 
from 1980 when the area measured 83 on the index 
of dissimilarity.” As New Jersey Public Policy Research 
Institute's 2002-2003 report notes, the area experiences 
: d be termed hypersegregation. and [w]hat 


integration. Th nd 
integration should be a major criterion in the allocation 


pe rhat the levels of 
ERI e 
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Legal Issues 
It is in this context that the LIHTC program operates. 
By a considerable margin, the LIHTC program is New 
Jersey's largest funding program for the development of 
lower-income housing." The state's inventory of projects 
financed by the LIHTC includes 380 tax credit devel- 
‘opments containing more than 21,000 lower-income 
units." In recent years, HMEA has distributed about $15 
million worth of credits annually. Given the manner in 
which the credits leverage other investment and do so 
over a multiyear period, b $10 

and $125 million of total equity investment each year. 


In many respects, the structure of the LIHTC makes it 
particularly well suited (or vulnerable, depending upon 
ones perspective) to the type of searching examination 
of the states policies and priorities provoked by d 
lawsuit. While the tax credits are created at the federal 
level and governed by a federal regulatory framework, ° 
the HMFA and equivalent agencies in other states have 
significant flexibility to determine how and where to dis- 
tribute che states allocation, Each year, HMA develops 
a QAP that sets forth specific criteria by wl 
select competitively among the private developers who 
submit proposals for the available credits. The specif- 
ics of the QAP typically have considerable significance 
because the number of applications consistently exceeds 
the available credits. 


it will 


It is not seriously disputed that HMFA has allocated the 
LIHTC resources so that urban areas have received the 
vast majority of those available for family housing. For 
LIHTC projects for the elderly, suburban arcas receive a 
substantially greater share of the allocation. In 2002, for 
example, HMFAS allocation provided funding for 840 
units in urban areas, of which 668 (80 percent) were 
family units, and 238 units in suburban arcas, of which 
139 (58 percent) were family units. In 2003, urban arcas 
received all of the credits for family projects." 


There is more controversy concerning the extent to 
which HMFA has meaningfully encouraged economi- 
cally or racially integrated housing. Especially over the 
past several years, HMFA has provided incentives for 


programs, most notably HOPE VI, which encourage 
some form of mixed-income development, at least within 
those lower-income households eligible for subsidized 
housing. HMPA has also provided some incentives for 
projects that further Mount Laurel compliance, although 
these are largely overshadowed by other priorities. * 
HMFA has paid less attention to racial integration both 
in individual projects and from a policy standpoint 
Aside from a generic affirmative marketing requirement 
for projects with twenty-five or more units, HMFA has 
not attempted to promote racially integrated projects 
through its QAPs. Moreover, at least until this litigation 
was filed, HMFA had not sought information about the 
anticipated racial composition of projects or how the 
state's LIHTC policies or the presence of specific proje 
has exacerbated or ameliorated neighborhood racial or 


economic changes." 


It is in this context that the legal issues involved in this 
case are to be decided. Although plaintiffs have raised 
a broad array of claims, ranging from assertions that 
HMFAS actions constitute intentional discrimination 
in violation of the Fourteenth Amendment or contra- 


vene stare constitutional standards by furthering school 
segregation, the four affordable housing, environmental 
planning, and civil rights groups in their joint amicus 
briefs focus on just two legal issues: (1) the federal Fair 
d (2) the state 


Housing Act's pro-integration mandate, 
constitution's Mount Laurel doctrine. 


‘The federal Fair Housing Act of 1968's requirement that 
all federal housing funds be used “in a manner affirma- 
tively to further fair housing” is not necessarily widely 
known." It is highly significant, however. As explained 
by Congress in passing the act and recognized by the 
many courts that have interpreted it over the past thirty- 
five years, this standard reflects a clear-cut recognition 
that government agencies must consider and promote 
the goal of housing integration when developing their 
housing policies and programs." In brief, it stands for the 
premise that the consequences of decades of government 
complicityin maintaining residential segregation cannot 
ly by ending proh 
against individuals. 


Perhaps the most significant application of this provision 
involves the siting of public housing and other subsidized 
projects. As Congress recognized in enacting the "afi- 
matively furthering” requirement, by 1970 decades of 
formal governmental policies had led significant amounts 
of public housing to become, in the words of Douglas S. 
Massey and Nancy A. Denton, “black reservations, highly 
segregated from the rest of society and characterized by 
extreme social isolation.” The courts and subsequently 
HUD relied on the “affirmatively furthering” require- 
ment to begin addressing this reality. 


In the landmark decision of Shannon v. HUD authored 
by Judge Gibbons of the Third Circuit, the court found 
that the “affirmatively furthering” provision meant that 
HUD could not undertake urban revitalization decisions 
without assessing their potential for furthering racial 
segregation." In doing so, the court emphasized the con- 
nection between sustained urban poverty and ongoing 
racial segregation. Judge Gibbons wrote: “Possibly before 
1964 the administrators of the federal housing programs 
could, by concentrating on land use controls, building 
code enforcement, and physical conditions of buildings, 
remain blind to the very real effect that racial concentra- 
tion has had in the development of urban blight. Today 
such color blindness is impermissible. Increasing or 
maintaining racial concentration is prima facie likely to 
lead to urban blight and is thus prima facie at variance 
with the national housing policy.” 


In response to the decision, HUD promulgated regula- 
tions governing the siting of public and other federally 
spponed housing that essentially preclude such projects 


is the starting point for the nonprofit amici. In their joint 
briefs, the four groups emphasize that the “affirmatively 
furthering” provision must be applied to the LIHTC, 
which has replaced public housing as the nation's most 
significant affordable housing development program. 
More specifically, these amici contend that the HMFA 
has violated the federal Fair Housing Act by not taking 
into account issues of racial and ethnic segregation and 
must do so. 


These amici also provide an initial explanation of some 
ofthe ways that HMFA might take such steps. First and 
foremost phasize thata int 
for compliance withthe affirmatively furcering obliga: 
tion is what the courts have termed an “institutionalize 
method” for obtaining and considering racial and other 
demographic information. To date, HMFA has not done 
so. More broadly, while amici note that the LIHTC is a 
different program than public housing, they emphasize 
that the QAP offers ample opportunity to further fair 
housing goals, such as through a pro-integration fund- 
ing cycle or through the assignment of additional points 
to projects that demonstrate an intent and ability to 
achieve integrated housing. In raising these preliminary 
suggestions, the nonprofit amici note that HMFA has 
substantial discretion regarding how to distribute the 
annual LIHTC allocation. Part of HMFAS discretion, 
however, must involve how best to affirmatively further 
fair housing, 


The second legal issue concerns the application of the 
Mount Laurel doctrine." In brief, these groups assert that 
the Mount Laurel doctrine applies as fully to the state 


minority 
tion unk comparable housi: 

exist outside areas of such concentration of the project 
is necessary to meet overriding housing needs that could 
not be otherwise satisfied.” 


Whether the “affirmatively furthering” provision of the 
Fair Housing Act applies to the LIHTC has never been 
tested in court anywhere in the country. Moreover, this 
issue has never been seriously examined by the federal or 
state agencies with responsibility for the program.” This 


an it does to 
authority emanates solely from the state itself. 


More specifically, they contend that HMFA has failed 
to take significant steps toward meeting its “awesome 
cons 

come housing opportuniti 

2003, HMFA had limited the availability of funds to 
suburban projects and provided only small weight to 
such development that would also explicitly further the 
Mount Laurel doctrine. This limitation, the nonprofit 
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amici note, is a special concern given the New Jersey 
Supreme Courts firm expectation that one of the ways 
municipalities would be expected to meet their affordable 
housing obligations was by “procuring available Federal 
or State subsidies to aid in the construction of affordable 
housing.” Thus, far from representing a distortion of 
HMFASs mission to use the LIHTC to further the goals 
of the Mount Laurel doctrine, these amici suggest that 
it is in keeping with it 


Policy Issues 

Although the nonprofit amici in their joint briefs note 
that a full-scale discussion of the specifics of a revised 
QAP is premature, they do outline principles for a QAP 
thar, in their view, would be legally compliant and further 
sound policy objectives. These are: that racial integration 
should be one major criterion taken into account in the 
allocation process; that the provision of family LIHTC. 
housing in appropriate suburban locations should be a 
priority and that “appropriate suburban locations” means 
housing at locations that offera meaningful opportunity 
for racial integration, and seek to serve the broadest pos- 
sible range of economic groups (in other words, that do 
not seek to serve only the highest of the income eligible 
population); that provision of housing in urban areas that 
furthers racial and economic integration and/or helps 
implement a meaningful neighborhood revitalization 
strategy should also be a priority; that the allocation 
process should not disproportionately favor suburban 
over urban sites; and that flexibility should be preserved 
to permit other projects addressing critical housing needs 
to be accommodated. 


In setting out these principles, the amici emphasize sev- 
eral points. First is the importance of information collec- 
tion and assessment as an initial step toward establishing 
site selection standards. In reinforcing this point, the 
nonprofit amici note that "the institutionalized method” 
for information assessment should not necessarily preor- 
dain the outcome of the allocation process, but that no 
meaningful process can take place without the data. 


Second, in considering what the ultimate site selec- 
tion criteria should be, the nonprofit amici note that 


geographic location is only one factor that determines 
whether housing can or does further integration. Urban 
affordable housing can promote integration if appro- 
priately undertaken, and suburban affordable housing 
development all too frequently does not. Instead of an 
exclusive focus on geographic location, the nonprofit 
amici suggest that other factors that should be taken into 
account, such as whether an urban project is undertaken 
as part of a meaningful neighborhood revitalization 
strategy and whether suburban locations are accessible to 
mass transit, meaningful employment opportunities, and 
critical supports (for example, affordable child carc). 


Finally, these amici emphasize that the problems inherent 
in both the ongoing efforts to rebuild New Jersey's urban 
areas and the continued dramatic levels of residential 
segregation in the state cannot be solved in the context 
of a single housing program, even one as significant as 
the LIHTC. Ultimately, these challenges require a multi- 
faceted approach based on significant public and private 
sector leadership, political will, a coordinated approach 
across a range of programs, and the commitment of 
resources. Nonetheless, the issue raised by the litigation 
is whether the state's allocation of its LIHTC resources 
will help address, rather than ignore or even exacerbate, 
the broader challenges 


‘Emerging Issues and Questions 

The result of the civil rights challenge to the New Jers 
LIHTC allocation is unknown as of this writing and 
almost certainly will not be finalized for years to come. 
(lt appears that whichever party loses in the appellate 
division will appeal to the New Jersey Supreme Court.) 
Nonetheless, the litigation to date and the dynamics it 
has spawned raise several initial questions and concerns 
applicable not only to the particular question about how 
the civil rights laws should be applied to the LIHTC, but 
more broadly to efforts that implicitly or explicitly seek to 
address residential racial segregation, Some preliminary 
thoughts in this regard follow. 


* MOVING BEYOND URBAN VERSUS SUBURBAN 
In the litigation, the debate about the appropriate way 
toallocate the LIHTC is frequently discussed in terms of 


whether HMFA has allocated too many of the LIHTC 
resources to urban areas. This seems problematic 


First, the framing of the debate as urban versus subur- 
ban leads to the exceedingly troublesome inference that 
one believes that urban areas are "bad" and suburban. 
areas are "good." One does not need to revisit the long- 
standing debates about place-based revitalizat 
person-based development strategies to see how such a 
simplistic framing has ill-considered political and policy 
implications. 


n versus 


Instead, it is worth focusing upon how this effort, and 
others like it, can be reframed, as john powell has started 
to do" in terms of “opportunity” and the need to ad- 


is how easily this effort can be (mis)interpreted as pater- 
nalis 


ic and an attempt at crude and ill-considered social 
engineering. While there is no need to be defensive in 
articulating why integration matters, the response must 
be articulated in such a way as to not further such impres- 


sions. In part, this can be done, it seems, by emphasizing 
what it means to provide individuals seeking economic 
and other opportunity with a meaningful choice—not 
just a theoretical one. Beyond this, it seems necessary to 
connect such efforts to a broader discussion about the 
value of integration not just for specific individuals and 
communities but our society as a whole. 


* THE ROLE OF LITIGATION AND BROADER 


dress the underlying reasons why of racial 
segregation limits them. This creates the context in which 
to explain how government action created and reinforced 
residential racial segregation and thus why public action is 
warranted to overcome it. Moreover, it allows the broad- 
ening of the discussion to incorporate not just housing 
location but employment and transit access and other 
aspects of meaningful economic opportunity. 


In the litigation and the public debate it has started to 
not certain that there is widespread con- 
sensus on the importance and value of integration. This 
must be addresse 


As a preliminary matter, it appears to be necessary to 
explore and explain further what is meant by integra- 
tion in this context and in today’s society. This seems 
particularly necessary given how multiethnic and mul- 
tiracial this country has become, the substantial presence 
of new immigrants particularly in urban areas, and new 
conceptions of the role diversity plays or should play. 
This certainly can be done, as suggested by the Supreme 
Court's recent affirmative action decision in Grutter v. 
Bollinger recognizing diversity as a compelling govern- 
mental interest in higher education. 


Further, it appears necessary to explain more fully the 
basis for social policy in this area. Part of the challenge 


Finally, it seems necessary to define and connect the role 
this and other Ii 


racial and economic justice strategies. 


Asa starting point, it is unlikely that even a fundamental 
reallocation of LIHTC resources by themselves would 
lead to a substantially more integrated state. Further, 
the courts, even in a state with a progressive and activist 
judicial tradition such as New Jersey's, are unlikely to 
take a leadership role on such issues without simultane. 
ous efforts to build a broad base of public support and 
even political consensus. In this regard, its important to 
remember that the establishment of an appropriate legal 
standard is only a first step and that che critical issues 
of implementation and continued monitoring require 
sustained engagement over multiple years. 


If this is accurate, it is necessary to consider whether 
and how to use this litigation as a beachhead to engage 
a broader range of stakeholders in pursuit of the longer- 
term goal of integrated communities, This focuses 
attention not only on the cases potential for significant 
program reform but also on the manner in which it 
raises the profile of the issue and the extent to which it 
can and is used to build a political constituency for the 
end goal. More practically, this suggests the importance 
of determining how best to engage the private-sector 
de dodi f PRS 


and nonprofit HOPE VI actors, who are central players 
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in the LIHTC program. For example, any serious effort 
would require that HMFA demonstrate a long-term 

grated housing, such as by facilitating 
ification and acquisition of sites and properties 
d for integrated housing development. 


the idei 


best sı 


CONCLUSION 


See, for example, "Rice Leads Protest on Housing Delays 
Newark (NJ) Star-Ledger, May 20, 2003 (noting that State Senator 
Ron Rice charged court appeal delays crically needed urban 
housing). The decision to name purum who had rec 
LIHTC allocations as defendants threatened the allocations 
because no private investor would be willing to participate in 
a transaction with such litigation risks je 
so threatened wç HOPE VI projects, including those in 
Newark, Elizabeth, Jersey City, and New Brunswick. State and 
local officials viewed these efforts, like many HOPE VI projects, 


There is no easy answer to the Kerner Ci 
challenge, as the experience of the past thirty-five years 
has demonstrated. Nonetheless, the application of civil 
rights law to the LIHTC offers a critically important. 
opportunity to do so. Both the promise and the unan- 
swered questions this litigation poses demonstrate that 
much work remains to be done—not just by judges 
and lawyers but by all those committed to a just and 
equitable society. 
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SEGREGATION AND INTEGRATION IN NEW JERSEY 


Laura Morris Siena 

(NTRODUCTION: SEGREGATION AND WEALTH 

African Americans in New Jersey are doing better than 
ever before, as documented by the 1990 U.S. C 
and reported in The State of Black New Jersey: Issues for a 
New Millennium 2002-2003." For instance, the number 
of African American households with incomes in excess 
‘of $100,000 increased by more than 40 percent over 
the decade, and the homeownership rate among African 
Americans increas 


cd by nearly 3 percent—the same 
percentage as that of white New Jersey: 


$100,000 or more in income represent les 
ofall households with similar incomes, 
Americans make up 13 percent of the states population 
And, while homeownership grew at the same rate for 
African Americans and whites, it grew from a very dif- 
ferent base. In 2000, more than 70 percent of white New 
Jersey households owned their own home, as compared 
to just over 37 percent African Americans. 


Income is only one way to measure a family’s or indi- 
vidual's financial stability. Wealth creation is a better 
indicator of a family's overall financial health and its 
ability to weather short-term financial stresses like a 
lost job or a catastrophic illness. A family with wealth is 
not completely dependent upon income for its survival 
but rather has investments or real estate to fall back on 


when necessary. 


For the majority of Americans who are homeowners, the 
equity in that home is their principal source of wealth 
and the largest asset they will pass on to their children. 
“The value of a home depends in large part on whether 
that home and the neighborhood in which it is located 
are in demand in the housing market. It makes sense that 
homes locate 

demand froma 


communities where there is a robust 
ide range of potential buyers will sustain 
and increase their value over time. However, most African 
Americans live in segregated, predominantly minority 


only Africas pete in 
the housing market, and they pay a "segregation tax" to 
live there. As David Rusk noted, a typical four-bedroom 


house with one bathroom will be worth a full 18 percent 


less in an all-black neighborhood than it would in a 


predominantly white neighborhood.” Thus, even African 
Americans slice of the American dream—homeowner- 


ship and a worth less 


sset to pass on to children—i 


than that of white Americans. 


How much does this matter? Eighteen percent is a 
alf or 


significant proportion, but after all itis not on 
three-quarters. However, factoring one more ingredient 
into the picture, time, m 
tax has a profound impact on Al 


kes it clear why thes 


egregation 
Americans’ overall 


economic progress. 


Over generations, if the asset that is passed on is worth 


less, asset accumulation is less. The last decade has seen 


groundbreaking research on wealth differences between 
whites and people of color in the United States, most 
notably by Melvin Oliver, Thomas Shapiro, and Dalton 
Conley. While this new field of research is rich with com- 
pelling data, just a few examples will serve to n 
point here, For instance, nonwhite families’ asset base is 


on average only one-seventh of white families.’ The aver- 
age African American family has no net fin 
whatsoever: current debt is larger than assets." Professor 


john powell has noted that while white baby boomers 


al assets 


are inheriting an aggregate of 14 trillion dollars as their 
parents die, African Ame 
baby boomers are inheriting a 
net debt. 


can 
... most African 

Americans live in seg- 
An analysis of wealth accumula- 
tion is only one relevant 
in understanding various groups 


ctor minority communities 
where only African 
Americans compete in 
the housing market, 
and they pay a “seg- 
regation tax” to live 
there. 


access to opportunity. Howe 
it serves as an important guid 
post to any understanding of 
racial inequality. And the cause 
for unequal wealth accumulation 
through home equity is racial 
segregation. 


More broadly, racial segregation continues to be the 
major factor inhibiting the full participation of African 
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regated, predominantly 


Americans in the economic, political, and social oppor- 
tunity structures of the United States. Where you live 
determines to an overwhelming degree what kind of 
elementary and high school education you receive, the 
level at which that education is funded, your prospects 
for attending college and graduate or professional school, 
your access to the job market, the value of your home, 
the ability of your neighborhood to provide shopping, 


entertainment, and recreational opportunities close to 
home, and the safety of your person and your property. 
And, ultimately, where you live determines in large part 
the amount of wealth you can accumulate. Eliminating 
or even substantially reducing racial segregation would 
goa long way toward enabling African Americans to fully 
enjoy the best of what America has to offer. 


New Jersey's SEGREGATION PICTURE 
Hypersegregation continues to define the way New Jersey 
residents live.’ Segregation is measured by social scientists 
using the “dissimilarity index,” which measures who is 
living in each census tract against the overall proportion 
of African American, Latino, Asian, and white people 
ing in a region. Then, pairs of races or race/ethnici- 
ties are created to measure how much segregation exists 
between each group. The dissimilarity index is a scale 
of 0-100, with any rate over 60 considered to be very 
segregated. While segregation rates decreased somewhat 
in the last decade of the twentieth century, New Jerseys 
most densely populated regions still suffer from very high 
rates of segregation. For instance, in the Newark PSMA 
(Primary Statistical Metropolitan Area), which includes 
the city of Newark as well as Essex, Mortis, Sussex, Union, 
and Warren counties, the dissimilarity index for whites 
and blacks is 80 percent, That means that more than 80 
percent of all black and white households would have 
to move to another community in order to eliminate 
black/white segregation, This represents a very modest 
decline of just over 2 percent from 1990 and is one of 
the highest segregation rates in the United States." 


The “tale of two counties" —a comparison of Morris and 
Essex counties—gives the picture more detail. While both 
counties are in the Newark metro area, Essex County is 
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“majority minority,” with just 37.6 percent white popu- 
lation. By contrast, Morris County is 82 percent white. 
More than 15 percent of Essex County's households are 
below the poverty 


ine, whereas just 3.9 percent of Mor- 

is County's households live in poverty. In fact, Morris 
County's median household income is 75 percent higher 
than that of Essex County.” 


Srnaww—Topav's Civil Ricuts CHALLENGE 

What gives racial segregation continued life and, in fact, 
new energy, is the seemingly endless march of suburban 
sprawl, which is using up whats left of New Jersey's 
farmland and depopulating the built infrastructure of 
cities and inner-ring suburbs." New Jerseyans continue 
to use up land at more than double the rate of their 
population growth, As New Jersey Future has pointed 
out, the population of the state increased 6 percent from 
1986 through 1995, while the percentage of developed 
acres increased by 14 percent. This trend has likely a 
celerated since the mid-1990s as “McMansions” continue 
to spring up like new corn. 


c- 


The vast majority of the people moving to these new 
exurbs are white and middle class, Whites are “voting 
with their feet,” spreading out farther and farther, leaving 
behind perceived “urban problems.” As a result, there is 
a reduction in the middle-class population, tax capacity, 
and economic activity in parts of the state with e 
housing and commercial areas, a transportation infra- 
structure, and a wealth of cultural institutions. Moreover, 
businesses are relocating to exurbs. New corporate parks 
are built at the intersections of major highways, which 
creates a barrier to access for people who require public 
transportation. 


ing 


Many inner-ring suburbs now experience the stresses 
formerly reserved for large cities: declining tax base, 
disinvested infrastructures, and stressed schools, There 
is a direct relationship between the suburbs that are ex- 
periencing the greatest level of stress and those that are 
experiencing the most rapid racial transition." As well 
documented by john powell, Myron Orfield, and David 
Rusk, increasingly minority suburbs pay a high price in 


terms of loss of access to investment capital, economic 

development, and a rise in poverty. 

And, st people of color live is not where the op- 
plentiful. john a. how 


Keim se cione ea ea enti 
for various groups provides a compelling analysis of the 
spatíal dimension of racism. As he notes: 


A substantial entry-level labor poles inthe central 
city and certain inner-ring suburbs of many regions. 
ul roue ne e 

owever, More than 14 million jobs were created 
in the nation between 1993 and 1998, but only 13 
percent of those jobs were in the central citi 
ing at entry-level jobs for 1999, researchers found 
that predominantly White suburbs host nearly 70 
percent of these job while central ces host merely 
10 percent. tial arrangement (or mismatch) 
ofthe labor poo! ET jobscontributes to employment 
disparities by race." 


Look- 


Federal highway programs and taxpayer-supported infra- 


First, as Jim Crow de jure segregation was eliminated, 
whites found a host of other ways to keep African Ameri 
cans within localized boundaries of urban areas, includ- 
ing threats of violence and violent acts. Then, through 
the Home Mortgage Finance Act (HMFA) and federal 
highway programs, the federal government created the 
modern suburbs for whites only, while at the same time 
systematically denying access to capital to increasingly 
minority central cities.'* 


The turn of the twentieth century saw relatively low 
levels of racial segregation, as Americas mostly agrar- 
ian economy utilized the skills and work of people of 
many races and ethnicities. The social status of some 
whites—lrish immigrants, for instance—was in some 
cases lower than African Americans. However, asthe black 
population grew, particularly in the industrial areas of the 
East Coast and Midwest, whites took action. From violent 
attacks designed to intimidate blacks from moving out 
of burgeoning ghettoes to restrictive covenants on entire 


incen- 
tives for sprawl development. Removing these incentives 
and placing them where they will create more equitable 
access to opportunity structures is essential to an equi- 
table distribution of opportunity in the United States." 
Enabling people of color to move to places of economic 
opportunity is also an essential component of creating 
access to equity for those who have been left out of the 
American dream. So, too, is rebuilding central cities as 
mixed-race, mixed-income communities of choice. Thus, 
the continued sprawling of New Jersey and the rest of 
America is rightly a focus for civil rights organizing. 


How Raciat SEGREGATION Came TO Be 

Racial segregation in America is not a natural phenom- 
enon; rather, it is the creation of the federal policy and 
private actions such as landlords and real estate agents 
seeking to protect their perceived interest through racial 
segregation. As Douglas Massey and Nancy Denton note 
in their groundbreaking work, the modern low-income, 
nority urban neighborhood and the modern white 
suburb share a history —the development of cach is in- 
extricably linked to the creation of the other.” 


of homes, promoted by boards of realtors, 
whites denied African Americans access to a wide range 
of housing opportunities." 


Then, from the 1930s on, the modern urban low-in- 
come minority neighborhood was institutionalized in 
a "perfect storm" of factors created and sustained by 
the federal government. First came the Home Owners 
Loan Corporation (HOLC), which was created to pro- 
vide funds to refinance mortgages in danger of default. 
The HOLC acted to stabilize the mortgage markets by 
pioneering on a mass scale the use of long-term, self-am- 
ortizing mortgages with uniform payments." Its other 
claim to fame, however, is that it initiated the practice 
of redlining. Any area with black residents was circled 
in red on the map and no new mortgages were written. 
within that area. Banks picked up the HOLC system 
and used it to make decisions about their own lending. 
practices. This system also influenced the underwriting 
practices of the Federal Housing Authority (FHA) and 
the Veterans Administration (VA) during the '40s and 
the °50s.' Thus, areas with black residents were denied 
capital for homeownership, renovation, and economic 
development? 


The FHA and VA, which guaranteed mortgage loans for 
rans, were also 


a vast number of white returning war vet 
responsible for creation of new suburbs. Federal highway 


programs—at first justified to taxpayers as a necessary 
network of transportation alternatives in support of 
national security—spent huge sums to create the roads 
necessary to transport people from increasingly remote 
suburbs to jobs in the central cities. These new suburbs 
were filled with white families, for whom purchasing a 
brand-new home was less expensive than renting in their 
older, central city neighborhoods. Since African Amer 
cans did not have access to these new neighborhoods, 
they were shut out of these new communities with new 
schools, better services, and the opportunity to create 


wealth through higher housing values. 


While restrictive covenants were declared unenforceable 
by the Supreme Court in 1948, and redlining has been 
declared illegal, the legacy of these and other programs 
continues today. Federal low-income housing programs 
continue to be sited in already segregated central cities 
instead of in suburbs where opportunity lies.” In New 
Jersey, the Mount Laurel decisions could have led to a 
new era of equitable distribution of housing opportunity, 
but opposition has led to continued controversy and the 
perversion of the decisions original purposes. 


Furthermore, outright discrimination in the housing 
markets continues to thrive. The large-scale HUD-spon- 
sored Discrimination in Metropolitan Housing Markets: 
riers Herts from Phase 1 of HDS2000 found that 


avery long journey, rather than as the destination or even 
the final pit stops on the way to equal rights for people of 
color. Many fair housing proponents in the 1960s really 
believed that the passage of the Fair Housing Act in 1968 
would mean the end of discrimination and segregation in 
our nation. It docs not take away from their achievements 
to understand that this was not possible, given the depth 
of bigotry and resistance in our society 


It is essential to understand that the Fair Housing Act 
was constructed in such a way that it could not achieve 
the lofty goals of civil rights leaders. Mara Sidney’ recent 
book, Unfair Housing, includes a masterful overview 
of how the legislative history of the Fair Housing Acts 
passage defined its policy implications and how it was 
structured to have limited utility in eliminating housing 

s possible to include only a small 
piece of the books analysis here. 


In defining discrimination as an act against an individual 
and by making the individual responsible both for under- 
standing that he or she had been discriminated against 
and for bringing a complaint to the appropriate agency, 
the Fair Housing Act ensured two outcomes. First, it 
ensured that the number of complaints would be small 
relative to the overall incidence of discrimination because 
of the effort an individual would have to undertake to 
lodge a discrimination complaint. Second, enforcement 
would not be empowered to address the structures that 
create and sustain unequal access to the housing markets. 
In fact, the Fair Housing Act created only the weakest 
d needed to be amended to 


17 percent 
E time, while blacks seeking rental housing experi- 
enced discrimination more than 21 percent of the time.” 
Although both of these indicators were down significantly 
since the last time the study was conducted in 1989, the 
rate of discrimination is still much too high. 


Fain Housinc : A WEAK INSTRUMENT 

Today it is difficult to re-create the sense of excitement, 
hope, and opportunity that accompanied the passage of 
the major civil rights legislations in the United States. In 
2004 we look back on those victories as essential steps in 


strengthen them. As evidenced by the recent HUD dis- 
crimination study, discrimination in the housing market 
continues to thrive. 


In addition to weak enforcement of fair housing viola- 
tions in the private housing markets, the federal govern- 
‘ment, through its public housing programs, continues to 
be one of the most prodigious promoters of segregation. 
Philip D. Tegeler, in an excerpt in neighborhood dynam- 
ics, makes the point: 


HUD’ “site and neighborhood standards,” developed 
initially in response to the 1970 case of Shannon v 
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UD, were an important part of the implementa- 
tion ofthe 1968 Fair Housing Ac The Shennon cas 
succesfully challenged HUD: 

ameliorate seg 


ie effects of new housing projet, 


finding that the agency had fled in irs dary, under 
the ing Act, to “affirmatively further fair 
housing,” These site and neighborhood standards 


called) was as important as creating new housing 
“opportunities for minority families in less segrega 
ds. 


The HUD site and neighborhood standards are still 
formally on the books, but they no longer apply to 
programs that create significant amounts of housing. 
ome housing 
development programs are largely unregulated from 
a civil rights perspective. Rules sd to prevent 
segregation in the old public housing and Section 8 
construction programs ed EUST 
federal Low Income Hou: 
and severely modified in s die HOPE VI public 
Honsing redeelopmest prom € Ores extent 
s that provide funds for 
Es niti bela od eer 
For example, the Community R 
has no siting controls, and actually gives credit to 
banks for financing segregated low income rental 
housing in high poverty neighborhoods. The fed 
HOME program disburses funds to cities and states, 
gri forhousing rehabilitation, but imposes few 
ful restrictions on where rehabilitated low 
income ye units should be placed. 


š 
š 
z 
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Finally, there has been no political will to engage the 
second goal of the Fair Housing Act: the creation of 
"balanced living patterns” or racial integration. It is evi- 
dent that elimination of discrimination in the housing 
markets will not eliminate segregation, much less create 
integration. A new way of thinking about our shared 
future will be required to achieve that goal. 


Wuo Wawrs ro Live Wiens? 
African Americans have historically been open to liv- 
ing in mixed-race communities, as detailed in a series 
of surveys undertaken by Lawrence Bobo, Howard 
Schuman, Camille Zubrinsky Charles, and others over 
many years. The vast majority of African Americans —85 


percent—want to live in neighborhoods with some 
degree of integration. Fewer than 10 percent have 
ty that is 50 
percent white." When asked to explain their preference, 
two-thirds of blacks stressed the importance of racial 
harmony: The majority of whites, too, have expressed 
a theoretical willingness to live with people of color: 
percent said they would favor or strongly favor living 
in an integrated area, and nearly 50 percent expressed 
a neutral opinion.” As long ago as 1985, 74 percent of 
the white population claimed to disagree with the state- 
ment that “white people have a right to keep blacks out 
of their neighborhoods, and blacks should respect that 
right.” Attitudes of whites have improved somewhat 
in the intervening years. 


expressed a reluctance to live in a commu 


Howey 


ver, whites, Asians, and Latinos all put African 
Americans at the bottom of a hierarchy of potential 
neighbors. Asians, Latinos, and African Americans put 
whites at the top of the same hierarchy.” In addition, 
there is a marked difference between members of racial 
and ethnic groups’ responses on surveys and their actual 
behavior: even whites professing to be supportive of 
interracial neighborhoods tend to purchase homes in 
all-white or mostly white neighborhoods." As Lawrence 
Bobo writes, “The historical and present dominant social 
group is white Americans. The historical (and at least 
perceptually, if not also in fact) present bottom group is 
African Americans, For blacks, Latinos, and Asians, eco- 
nomic and social advancement is associated with greater 
proximity and similarity to white Americans. For whites, 

-gration—esp ith black at of 
a loss of relative status advantages. As a result, attitudes 
on an issue like racial residential integration are likely to 
have very different meanings to whites than to members 
of any other ethnic group. 


It is understandable that African Americans might not 
wish to “pioneer” in a new neighborhood, being the 
first or among the first people of color to move in. This 
is particularly true since it is not always evident which 
neighborhoods are likely to be welcoming to people of 
color. Many African Americans are willing to take that 
step, however. Included in their calculus isan understand- 
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ing that they will be purchasing better services and better 
schools for their tax dollars, and housing appreciation to 
build wealth. 


Wuznx INTEGRATION Tuntves Tc 
It is clear that changing the dynamics of racial segrega- 
tion is a long-term process. In the meantime, we can 
look to examples of communities that have undertaken 
intentional efforts to create and sustain racial integration. 
hese communities not only serve as worthy examples 
for emulation, but also model a new American reality to 
which we can point. 


Efforts to create and sustain stable integration got their 
start as early as the 1950s when middle-class African 
Americans began moving into Mt. Airy, a section of. 
Philadelphia characterized by handsome and varicd 
housing stock, well-established trees and landscapes, and 
other amenities that continue to make it an attractive 
‘choice. In 1953, thi 

Jewish, one Methodist, and one Unitarian-Universal- 
ist— signed a covenant pledging to welcome their new 
neighbors, and —importantly—not to move. This early 
faith-based coalition spread out to include a community- 
wide effort whose goals were to prevent block-busting 
and white flight, to build interracial relationships and 
trust, and to promote the community as one of choice 
for white homebuyers as well as people of color. Many of 
the techniques that are still used in intentional integra- 
tion efforts were developed in Mt. Airy. As a result, the 
western portion of Mt. Airy enjoys a singular distinction 
among American neighborhoods itis the only commu- 
ty whose racial mix has hovered at about 50 percent 
white/50 percent black over four census periods, with 
fairly good distribution of whites and people of color 
throughout all of the census tracts. 


‘The banner of intentional integration was taken up by 
other communities in the 1960s and 1970s, most nota- 
bly in Chicago suburbs such as Oak Park and Cleveland 
suburbs such as Shaker Heights and Cleveland Heights. 
These communities elaborated upon and extended the 
techniques originally developed in Mt. Ai 


The number of stable diverse communities continues 
to grow. A HUD-sponsored study by Philip Nyden and 
others, published in 1998, estimated that more than ten 
million Americans live in diverse neighborhoods within 
cities." Ingrid Gould Ellen has noted that in the 1990 
census there were fewer census tracts with no people of 
color, and that trend has accelerated since then.” This is 
due in part to the increase in the immigrant population 
and the movement toward the suburbs by both immi- 
grants and people of color. 


However, white flight still exists, although not to the 
extent America experienced in the past, and white avoid- 
ance of neighborhoods considered to be undergoing racial 
transition is still a powerful force for resegregation. For 
communities that lie in the trajectory of racial change, 
only a considerable effort can result in a different out- 
come. 


Today, there is resurgence of interest in creating new 
integrated communities. The story of a recent example, 
the two towns of South Orange and Maplewood, New 
Jersey, which share a single school district, provides a 
helpful case history for others to follow. 


Fund for an OPEN Society (OPEN) is the nation’s only 
organization whose mission is to promote racially and 
ethnically integrated communities. OPEN assists com- 
munities that want to become stable and inclusive by 


providing advice about techniques that can be used to cre- 
il integrated yd 

and sharing those techniques, and by working to create 

a network of communities committed to integration. 


South Orange and Maplewood are two middle-class 
Newark suburbs. Like Mt. Airy, they enjoy attractive 
and varied housing stock and handsome and accessible 
parks, They also feature easy access to New York by 
both publi ighways, well. 
E Droit ial 
districts with a variety of restaurants and retail establish- 
ments. 


In the mid-1990s, a small of community leaders noticed 
that property values in South Orange and Maplewood 


26 


burbs 


were failing to rise as fast as those in neig 
libs s NE 
market led these leaders to speculate that white people 
might be avoiding purchasing homes in South Orange 
and Maplewood, fearing that the communities would 
become completely segregated. With the assistance of 
Fund for an OPEN Society staff, community leaders have 
undertaken a comprehensive, multipronged intentional 
integration initiative whose overarching goals are to: 


* Balance the demand for housing among whites and 

people of color; and 

* Balance the participation of people of color and 
whites in the power structure and civic life of the 


These two goals can be achieved because leaders and 
residents alike have learned to talk openly about race 
and its effects on housing markets and public life, and 
have embraced a race-conscious approach to commu- 
nity-building. 


Creating a Structure 
First, community leaders formed a new not-for-profit 
organization, the South Orange/Maplewood Com- 
munity Coalition on Race, to implement the inten- 
tional integration program. This organization has been 
funded jointly by the two municipal governments and 
by foundation grants and individual contributions. The 
Community Coalition has several active committees, 
including Schools; Marketing; Code Enforcement and 
Ordnance; Monitoring, Evaluation, Research and Train- 
ing; and Interfaith Outreach, With a small paid staff, the 
Community Coalition relies on the efforts of more than 
two hundred volunteers to carry out its program. 


Balancing Housing Demand 

‘The Community Coalition has used a variety of tools 
to increase demand among people who were under- 
represented in the housing market, which in this case 
were whites. A series of advertisements were run in local 
papers in the Upper West Side of Manhattan, Brooklyn 
Heights and Park Slope in Brooklyn, Hoboken, and 
Jersey City, positioning South Orange and Maplewood 


lifestyle and strong public ES m wishing to live 
ina 

included a toll-free phone number e ee Community 
Coalition. Potential home seekers calling that number 
were mailed a marketing packet on the two towns, and 
were offered a tour of the communities conducted by a 
volunteer resident in his or her automobile. These tours 
are offered to subvert potential steering by real estate 
agents and to offer potential homebuyers an opportunity 
to sce every part of the community and a full range of 
housing choices. 


The Community Coalition has also successfully created a 
positive image through sustained coverage in the regional 
and national media. A succession of positive articles on 
various aspects of community life—some specifically 
about the intentional integration initiative but most 
about more general community assets—have created 
a drumbeat of positive coverage that has created and 
reinforced the image of South Orange and Maplewood 
as communities of choice. A lengthy, in-depth article in 
the New York Times in April 2003 led to such a response 
that community tours by potential residents, which were 
previously conducted by car, now have to be conducted 
by jitney: 


With realtors, the Community Coalition has used a 
carrot-and-stick method designed to prevent them from 
steering potential homebuyers away from the two towns. 
The Coalition has reached out to all local real estate 


agents, ensuring that they are aware of all the positive 
aspects of the communities, At the same time, the Coali- 
tion founded a new fair housing organization, the Mortis, 
Union, Sussex, and Essex PETEA (MUSE) 


EI EE inis 


A second-mortgage program is used to balance home- 
buying within the community. Whites and people of 
color choosing to purchase homes in parts of the com- 
munity where their race is underrepresented are eligible 
for a second mortgage of $10,000 at a significantly 
reduced interest rate. 
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Finally, South Orange and Maplewood have moved as- 
sertively to ensure that their housing stock is maintained 
by undergoing a review of codes and ordinances and by 
enforcing those codes. Since most of the housing stock is 
at least 50 years old, this is particularly important. 


Creating Balance in Community Life 
Understanding that race consciousness is a necessary 
cornerstone in the intentional 


tegration process, the 
Community Coalition conducts its own affairs in a way 
that accounts for the role of race in individual and group 
actions. For instance, the Coalition's bylaws specify that 
for quorum to be achieved, people of more than one race 
have to be present. 


In the broader community, the Community Coalition's 
goal has been to create an “integration culture” by en- 
couraging residents’ comfort level with talking openly 
about race, by buil 


ing interracial trust and relation- 
ships, and by working to address potential problems. 
The Coalition has sponsored a wide variety of events, 
including all-community book readings, study circles, 
and specially commissioned plays to put the issue of 
race at the center of community-building exercises and 
to give residents forums to address their concerns. Spe- 
cific initiatives have included the work of the Schools 
Committee, which works to build community/school 
relationships and to address concerns over the testing 
achievement gap and the relative scarcity of children of 
color in Advanced Placement classes and higher-level 
academic tracks. Another essential component has been 


outreach to the faith community, bringing clergy and 
laypeople into the Community Coalition and using 
congregations as a distribution mechanism for informa- 
tion about what the Coalition is working to achieve. In 
addition, the Coalition has worked to foster and sustain. 
small community and block associations throughout 
the community. Representation by people of color has 
increased on both town councils, leading to a better bal- 
ance in the power structure of the community. 


‘The Results Are In 
Since 1996, when the Community Coalition began 
its work, it has achieved remarkable success toward its 


overall goal of creating and sustaining intentional inte- 
gration. Specifically, 


* Housing values are now increasing at a proportion- 
ately higher rate than those of white- and black-seg- 
regated surrounding suburbs, 


* HMDA (Home Mortgage Disclosure Act) data shows 
that whites and people of color are now buying in 
every census tract in the community; 

* Maplewood was named by Money magazine De- 
cember 2002) as one of the top ten communities in 
the nation; the article specifically cited Maplewood's 

diversity. 


Less simple to quantify, but equally important, is the new 
image of South Orange and Maplewood as cosmopolitan 
communities of choice for people seeking a suburban 


home with the atmosphere, di 


versity, and amenities 
d with more urban neighb This 
pe E R 
ing prophecy, as potential homebuyers and renters are 
drawn to a community that they know will be racially 
integrated. For blacks, purchasing a home in South 
Orange or Maplewood makes sense because it is likely 
that housing values will be sustained over time, build- 
ing wealth through increased equity. And, while South 
Orange and Maplewood, like any other communities, 
have a long distance to travel to become truly inclusive 
and nonracist, they are committed to the process that 
will lead to that result. This means that for black people, 
South Orange and Maplewood are far more welcoming 
than most communities in the United States. 


African Americans access to opportunity can best be 
promoted by looking at the structures that continue to 
hinder progress. Chiefamong those structures is the way 
in which opportunities—for good education, housing, 
jobs, and wealth creation—have a spatial dimension 
within regions. Housing segregation has been and con- 
tinues to be a primary instrument through which black 
people arc denied access to opportunity: most African 
Americans do not get to live where those opportunities 
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are richest. Both the private and public housing markets 
continue to promote segregation. 


Integration offers positive opportunities for African 
Americans to access the opportunity structure in regions 
in New Jersey and beyond. Over time, whites attitudes in. 
choosing housing will need to be influenced if segregation. 
is to end, In the meantime, the story of South Orange 
and Maplewood is replicable in other New Jersey com- 
munities whose leaders want to push back against the 
structures that promote inequality for blacks and other 
people of color. 


REFERENCES 
SE a Tavis p 
ing Policy as a Mechanism for Social and Economic Mobility.” 
Urban Allin Querer 29 (3) (March 1994). 

Dip sodes cadem bi Zuba 

Residential S TesieiSuns Difesucen Mare ls. 
Group Primos or Natal Tecdid" Social Tesoro. Chapel 
Hill: Universi of North Carolina Press, 1996. 

Charles, Camille Zubrinsky. "The Dynamics of Racial Residen- 
tial Segregation.” Annual Review of Sociology 29 (2003). 
Conley, Dalton. Being Black, Living in the Red: Race, Wealth 
and Social Policy in America. Berkeley: University of California 
Press, 1999. 

Elea. gi Goold-Sbeing Arrion Neighborhoods The Pre 
Ep NRE Hee IU UE 


ky. "Attitudes on. 


Institute on Race and Poverty, University of Minnesota m 

School. "Racism and Metropolitan Dynamics: The Civi 

CUR IE Tin Cakes" Bids paper preptmd for he 
Ford Foundation, August 2002. 


LUN lel Chibr tir Cuigeiales Ubur id Rigond 
Research, http://www.albany.edu/mumford/, 
Massey, Douglas S., and Nancy A. Denton. American Apartheid: 
Segregation and the Making of the Underclass. Cambridge: Harvard 
University Press, 1993. 

New Jersey Public Policy Research Institute. The State of Black 
New Jo: or for a New Millennium 2002-2003. NJPPRI, 


< ku A e 
rs ly and Ethnically Diverse Urban Neighbor- 
hoods.” S Cape: A fats of Pilg Deeoprseut and Raten 
4.2 (1998), 


Oliver, Melvin, and Thomas Shapiro. Black Wealth/White Wealth, 

New York: Routledge, 1997. 

Orfield, Myron. American Metropolitcs: The New Suburban Reality. 

Washington, DC: Brookings Institution Press, 

— Metropolitics: A Regional Agenda KT Coi and 

Stability Washington, DC: Brookings Institution and Lincoln 

Institute for Land Policy, 1997. 

Orfield, Myron, and Thomas Luce. New Jersey Metropatterns: 

TU UA UT pis HOA MH vp 

Ameregis, April 2003. 

Rusk, David. "Inside Game/Outside Game: Winning Strate- 
for Saving Urban America." Washington, DC: Brookings. 

Institution, 1999. 


— The “Segregation Tax": The Cost of Racial Segregation to 
Blk Homenoer: Washingon, DC: Brookings Insti 

200 

ped Howard, and Lawrence Bobo. “Survey-Based Experi- 
ments on White Racial Attitudes Toward Residential Segrega- 
tion.” American Journal of Sociology 94.2 (1988). 

Sidney, Mara S. “Conflict and Consensus on Fair Housing: 
Prospects for Local Advocacy.” Prepared for presentation at 


The ColorLines Conference, 2003. Cited by permission of the 
author. 


wee parria ed Community 
Press of Kans: 

Spear, Allan H. Black Chicago: The Mating da ne Ghetto. 
Chicago: University of Chicago, 1967. 

Tegeler, Philip D. “The Persistence of Segregation Incentives 
in Federal Housing and Community Development Programs.” 
Trepared fox presentation et The ColotLines Confereaes 2005 
Cited by permission of the author. 

Uc tp aes arae Gy sett d 
John Yinger. Discrimination in Metropolitan Housing Market: 
National Reals fom Phase I af HDS2000 Urban institue, 
November 2( 


NOTES 


1. New) li I s 
New Jersey: Issues for a New Millennium 2002-2003 (2004). 


eg Rah Te Semen em EL LT 
Black Homeowners (October 2001). 
3. Conley, Being Blac, he Red: Race, 
Ai 1999). Oli iro, 
Wealth (1997). 
4. Did. 


29 


5. Institute on Race and Poverty, University of Minnesota Law 
School, “Racism and Metropolitan Dynamics: The Civil Rights 
Challenge of the 21st Century" (August 2002). 

6. Orfield and Luce, New Jersey Metropatterns: A Regional Agenda 
for Community and Stability in New Jersey (April 2003). 

7. Ibid 

8. Lewis Mumford Center for Comparative Urban and Re- 
gional Research, 


26. Charles, JNO ECCE 
Annual Review of Sociology (2003), 1: 

27. Bobo and Zubrinsky, “Attitudes on Residential Segregation: 
Perceived Status Differences, Mere In-Group Preference, or 
Racial Prejudice?” Social Forces (1996), 889. 

28. Charles, “The Dynamics of Racial Residential Segrege- 


29. Bobo and Zubr 


9. Sidney, “Conflict and Consensus on Fair Ho: 
for Local Advocacy” (2003). 
10. Orfield and Luce, Merropatterns: A Regional Agenda for Com- 
‘munity and Stability in New Jersey (April 2003). 
11. Ibid. 
12. Orfield, American Metropolitics: The New Suburban Reality 
(2002). Institute on Race and Poverty, University of Minnesota 
"w School, “Racism and Metropolitan Dynamics: The Civil 
igi Callens fie 21 Csi NEE 02 Rod 
regation Tax": The Cost of Racial Segregation to Black 
piu. (October 2001). 
13. Institue on Race and Poverty; University of Minnesota Law 
School, “Racism and Metrop. ights 
Eo of the 21st Century" (August 2002), 7. 
14. Orfield and Luce, Metropatterns: A oen colas 
== and Stability in New Jersey (April 2003). 
15. Massey and Denton, American Apartheid: Segregation and the 
Making of the Underclas (1993). 
16. Ibid. 
17. Spear, Black Chicago: The Making of a Negro Ghetto (any edi- 
tion), 


1g: Prospects 


8. Massey and Denton, American Apartheid: Segregation and the 
Mating of the Underclas (1993), 51. 


21. Tegeler, “The Persistence of Segregation Incentives in 
Federal Housing and Community Development Programs” 
(2003). 

22. Anglin, “Searching for Justice: Court-Inspired Housing 
Policy as a Mechanism for Social and Economic Mobility,” 
Urban Quarterly 29 (3) (March 1994), 447. 

23. Turner, Ross, Galster, and Yinger, Discrimination in Metro- 


(November 2002), 1. 


24. Sidney, Unfair deer s 
munity Action (2003). 


25. Tegeler, “The Persistence of Segregation Incentives in Federal 
Housing and Community Development Programs,” (2003), 1. 


Perceived Status Differences, s -Group Preference, or 

Racial Prejudice?” 

O s nis xe pese oa Whe 
Racial Attitudes Toward Residential Segregation," American 
Journal of Sociology 94. 2 Geni 1988), 274. 

31. Bobo and Zubrinsl "A i 

Perceived Status Differences, ves In-Group Preference, or 

Racial Prejudice?” 

32. Schuman and Bobo, “Survey-Based Experiments on White 

Racial Attitudes Toward Residential Segregation,” 275. 

ky, “Attitudes on Residential Segregation: 

štatus Differences, Mere In-Group Preference, or 

Racial Prejudice?” 903-904. 

34. Nyden, Lukehart, Maly, and Peterson, “Racially and Eth- 

nically Diverse Urban Neighborhoods,” Ciiyscape: A Journal of 

Policy Development and Research 4.2 (1998). 

35. Ell 

Racial Integration (2000). 


30 


SHATTERED HOPES: PREDATORY LENDING IN THE 


James Crowder and Carlos Gallinar 


redatory lending is not new. Unscrupulous lenders 
have long provided high-interest loans with unfavor- 
able terms to those not informed about the complexities 


of borrowing money. The surge in the economy over the 
last few years brought many new borrowers into the hous- 
ing market—especially those with moderate incomes 
and minorities—both groups who traditionally have not 
had easy access to capital markets. Many m 
lenders discovered what is called the sub-prime market. 
‘The sub-prime market consists of borrowers who may 
not possess the credit profile (prompt payment of debt, 
no defaults, and a solid work history) often found with 

b Through E bi 


instream 


p . : 
many mainstream lenders and their subsidiaries are able 
to predict good candidates for credit even with less than 
sterling credit histories. Other lenders went further into 
the sub-prime market, often ignoring standard lending 
practices to “get money out the door” in an exuberant 
economy. The risk is fairly low. If a borrower defaults, 
the assets are seized and quickly flipped. Profits are made 
on high interest loans with onerous covenants that set 
the stage for default 


Mortgages are not the only place where predatory lenders 
ply their trade. Many such lenders seek out the elderly 
who have built equity in their homes for twenty years and 
beyond. They then offer what are seemingly favorable 
terms to take out a second mortgage to pay off existing 
bills or to repair an aging roof or boiler. The unwary ho- 
meowner is then surprised to find that significant closing 
costs, unnecessary and high insurance premiums, and 
pre-payment penalties are part of the loan package. Many 
homeowners take the package and soon find that they 
cannot pay the monthly note. 


Mortgages The unscrupulous lenders 

are not the only place then take the asset (the home) 
where predatory lenders and quickly sell it. The dam- 
ply their trade, "ée done to the individual, 


and often the community, is 
devastating. For these populations, predatory lenders 
can destroy years of hard-won equity in their houses, 
which then limits the intergenerational transfer of wealth, 
Additionally, the quick acquisition and disposition fur- 
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ther distorts the housing and capital markets of already 
distressed urban (and in some cases rural) communities. 
‘Community decay is hastened through individual repos- 
session and the "Ripping" of houses to the next person 
who will pay for a house with a high loan-to-value ratio, 
The cycle ends with abandoned houses and ruined lives. 
Still other places where predatory lending is prevalent 
include the following: 


* Payday loans 
* Check-cashing outlets 


* Advance payment of anticipated tax refunds 


Payday loans are common in poor rural and urban areas 
Typically, check-cashing shops make loans in advance of 
someone's paycheck—with heavy fees and interest rates. 
Often the individuals using these check-cashing services 
are what many call the “unbaked.” Because they lack a 
permanent address or have limited funds to open a bank 
account, many individuals do not have access to a bank, a 
credit union, or other mainstream financial institutions. 
Lenders who offer payment on anticipated tax refunds 
area variant on check-cashing outfits and those who of- 
fer payday loans. For a heavy processing fee, individuals 
in low-income communities can get immediate funds; 
however, they often lose up to half of what they would 
receive in the tax refund—if they waited. The fact that 
the working poor need to use payday loans, check-cash- 
ing services, and other wealth-draining schemes points 
to a significant need to build a financial infrastructure 
in poor communities. 


The purpose of this paper is to examine the issue of 
predatory lending. More specifically, the paper analyzes 
the issue as it pertains to minority communities in New 
Jersey. Finally, the paper reviews current legislative at- 
tempts to curb predatory lending and the role that civil 
society can play in preventing this unscrupulous practice 
from destroying communities. The major conclusion is 
that legislative redress is important, but these practices 
point to a greater need to improve financial literacy and a 
larger effort to build community-based financial institu- 
tions that provide access to credit and financing for those 
who most need such services. 


Prepatony LzNDING 
The predatory lending process is similar to a traditional 
loan, the difference being that individuals who do not 
qualify fora conventional mortgage are the prime targets. 
A typical example of how the process works follows: 

A low-income mother, looking to purchase her first 


home, hears about “teal estate" agency selling homes 
in her area. The woman is shown a home in good 


condition and told that the home she will purchase 
is similar to the one she viewed. In reality, the home 
she moves into is dilapidated and in bad condition. 


Nevertheless, she signs a mortgage contract that stipu- 


told that the repairs to the bone vill be made within 
a couple of months after she "The repairs 
are never made. Six months Tater linet ss 

h 


not have access to mainstream sources of capital. Several 
practices, while not exclusive to predatory loans, can 
make a loan predatory: 


Falsifying loan applications —Done by a variety of means 
such as forgery, backdating, or overstating the borrower's 
income (Goldstein 1999). 


Misrepresented mortgage agreement—Vhe lender leaves 
an unsigned copy of the mortgage agreement instead of 
a notarized contract with the borrower. This impedes 
usage of the mandatory three-day rescission clause to 
which the borrower is entitled. 


Single-premium credit insurance—Unnecessary life 
insurance that is calculated into the principle, thereby 
boosting interest payments. 


to make the mongae She is um no frelon on 
whose loans are 
guarstteed by secondarylender, mikes «prof The 
woman is without a home. The home she bought is 
ket. And the neighborhood continues 


to deteriorate 
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prime lending in recent years has become both a blessing 
and a burden to African Americans and Latinos in New 
Jersey. While increased access to capital has benefited 
those with imperfect credit ratings, there isa concomitant 
growth in the damaging aspects of sub-prime lending. 
Even defining sub-prime lending is problematic. 


Sub-prime lending involves loans made to borrowers 
with damaged credit histories or low credit ratings; inter- 
est rates are usually higher in order to offset the risk of 
lending, Predatory lending is an outgrowth of the sub- 
prime lending industry but describes the unscrupulous 
practices of aggressive lenders that seduce borrowers into 
loans with high interest rates and fees without regard 
to their ability to pay. Predatory lenders often utilize, 
fraud, 
which frequently result in borrowers losing their homes 
due to foreclosure. Predatory lenders often target vulner- 
able populations, typically the elderly and or people of 
color —l 


Hi sales tactics— The lender may fail to 
explain the terms of the loan, and the borrower finds 
à much higher monthly payment is required than was 
previously expected. In other instances, the lender will 
reassure the customer that the payment will be reduced 
or the loan will be refinanced after the initial period 
(Goldstein 1999). 


Obscuring information —Lenders may bury the actual 
costs of the loan in pages of documentation and discour- 
age the borrower from reading the document (Goldstein 
1999). 


Flipping—The lender may set up the loan with a high 
interest rate with the intent to refinance shortly thereafter. 
Continual refinancing allows the lender to charge fees 
each time (ACORN 2000). 


Unreasonable fees—Fees set above the market rate and 
unnecessarily attached to the loan. These costs may in- 
clude the brokers fees, appraisal fee, origination fee, and 
closing cost. A prime loan may carry one point in fees, 
whereas a typical predatory loan could carry four points 
or more (Kennelly 2000). 

Loans that exceed the borrower's ability to pay—Preda- 
tory loans are usually made based on a large amount of 
equity rather than income, thus increasing the likelihood 
of foreclosure. 


Negative amortization—Repayment of the loan is set 
up in away that cach monthly payment fails to pay off 
the accrued interest and actually increases the p 


originally borrowed (Saunders 2000). 


Steering/referring up—Borrowers who qualify fora prime 
loan are “steered” to sub-prime lenders or are unfairly 
disqualified for a prime loan (Saunders 2000) 


ing—In particularly 
convince a homeowner to “temporarily” sign the deed 
of the property over to them. The promised loan never 
arrives, and the property has already legally changed 
hands (Murray 2000). 


High interest rates—Rates that are inappropriately high 
in comparison to a borrower's given credit rating. 


g 
the loan to pay for home improvements, obtains pay- 
ments from the lender, and then either does the work 
poorly or not at all. In many instances, the contractor 
obtains an additional commission for "arranging" the 
loan (National Consumer Law Center 1993). 


Balloon payments—Large sums of money, payable at the 
conclusion of the loan, that often contain an unenforce- 
able oral promise ro refinance. In many instances these 
185 percent of 

Approximately 10 percent of sub-prime loans have bal 
loon payments. On the national level the most common 
types of predatory loans are carried out through first-time 
home mortgages or mortgage refinancing. However, the 
problem continues to be credit availability for qualified 
communities of color and low income families. As the 
Responsible Lending Organization states (2003), “In the 
US today, it is the type of credit and the terms of that 
credit that pose the greatest economic threat to hard- 
working people . . . Currently, those with the fewest 
financial resources pay the most to obtain financing.” 


Payday Loans 

Payday loans are a variation of predatory lending. These 
loans, similar to a cash advance, are offered to indi 
als with a pressing need for money. A potential borrower 


need only submit a postdated personal check in order to 
receive the loan, minus the lenders fees. These fees are 
usually at an exorbitant rate such as 15 or 20 percent. 
The lender usually holds the personal check until the 
borrowers next payday. The borrower then has the op- 
tion of paying back the original amount in exchange for 
the personal check or allowing the lender to deposit the 
check. Another option allows the borrower to re 
"roll over” the loan until the next payday, thereby accru- 
ing a new set of fees. Payday lenders advertise these loans 
to their target marker, low-income working consumers. 
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Since these loans target consumers in financial crisis, the 
majority of borrowers cannot repay their loans in full 
within two weeks, According to an analysis of the North 
Carolina Banking Commissioner for 1999 and 2000, 
90 percent of the lenders’ revenues come from borrow- 
ers who obtain five or more loans annually. Facts such 
as these explain how payday loans have become a $3.4 
billion industry (Responsible Lending 2003). 


PnOBLEM IN New JERSEY 
Similar to most other states, New Jersey has experienced 
proliferation of predatory loans. While the number of 
predatory lending practices has increased in the last sev- 
eral years, the pervasiveness of predatory lending in New 
Jersey is difficult to ascertain. The growth of these loans 
has occurred in the states urban centers. In particular, 
Newark, Camden, and Jersey City have been prime 
locations for vulnerable and disenfranchised residents 
Moreover, a national study estimated that New Jersey 
borrowers account for approximately $295 million a 
ar in predatory loans (New Jersey Institute for Social 
Justice 2003). 


Attempting to curb predatory lending presents a quan- 
dary for state legislators. While heightened regulation 
Dip eRe (US 
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In recent years, New Jersey has taken several measures to 
curtail the practice of predatory lending. 


In 2002, the state’ attorney general filed a massive suit 
in Essex County against a network of predatory lenders. 
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The 33-count suit was a sweeping measure in the states 
efforts to end the predatory lending market in the state's 
urban areas (New Jerscy Department of Law and Public 
Safety 2002). 


Most recently, the states legislative body joined other 
states in the nation, such as North Carolina, by enacting 
laws to b ding practices. In May 2003 
Governor James McGreevey signed into law the “New 
Jersey Home Ownership Act of 2002." 
took 


» predatory le 


The law, which 


effect November 27, 2003, seeks to curtail the use 


of pred. 


ory lending by providing extended consumer 
protection 


The legislation is poised to make some necessary changes 
in the state. According to the New Jersey Institute for 
Social Justice 


All told, the statute appears well-positioned to do 
for New Jersey what the equivalent statute in North 
Carolina did for that state. According to the first 
comprehensive analysis of the impact of that statute 
(which served as the model for the New Jersey Act) 
loans containing predatory terms dropped by 


SUMMARY OF RELEVANT NEW JERSEY LEGISLATION 


following its passage, while loans to borrowers with 
impaired credit actually increased 319 
since 8096 of the mort 


Especially 
loans in New Jerscy are 
originated by lenders which also do business in North 


Carolina, it is clear that the New Jersey statute is on 
track to curb predatory lending and maintain access 
to legitimate sources of credit 


New Jersey Institute for Social Justice 2003) 


New Jersey has other legislation aimed at preventing 
predatory lending. The state relies on the Home Repair. 
Financing Act, the New Jersey Licensed Lenders Act, 


the Mortgages on Real Property Act, and the Consumer 
Fraud Act to protect New Jersey consumers. 


Furthermore, state laws on criminal fraud, civil fraud, 
breach of contract, and civil usury supplement the 


aforementioned protection. However, NJ 


has success- 
fully prosecuted only three lenders under this current 


in 
ful 
litigation is a result of the federal law that preempts New 
Jerscy regulation of predatory lending. 


legislation since 1997 despite the perceived increas 
predatory lending practices. This paucity of success 


Home Repair Financing Act Designed to protect unaware cor 
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Consumer Fraud Act (CFA) 


NJS 5682 et seq 
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Poucy. 
Regulation of predatory lenders is a significant first step 
in limiting the damage to communities and individu- 
als. This is only the first step and in New Jersey (and in 
other places), it is a hard-won step. New Jersey's preda- 
tory lending law was recently scaled back under pressure 
from the banking and financial communities, which see 
regulation of predatory lenders in the state as a possible 
encroachment on their ability to do legitimate business 
and offer credit to underserved communities. 


TIONS 


It is important for the state's communities of color to see 
the issue of predatory lending not only as a problem but 
also an opportunity to address two significant issues: (1) 
financial literacy and (2) the acquisition and preservation. 
of assets. Government can be helpful in addressing both 
financial literacy and asset building, but ultimately ci 
society, especially in affected communities, must embrace 
the challenge of not only limiting predatory lending, but 
also building a strong structure of financi 


Justice to educate the public on the problems associated 

with predatory lending, There are many efforts addressing 
predatory lending, but they need to increase their level 
of. n 


l n tie Nesmith cee [ir 
the Advancement of Colored People (NAACP), the Ur- 
ban Leagues, the Black Ministers Council, the Hi 
Directors Association, the Latino Leadership Alliance 
of New Jersey, the Regional Equity Coalition, and the 
Housing and Affordable Network of New Jersey. Such a. 
partnership should form the basis for an ongoing Asset- 
Preservation Collaboration to attract national and local 
capital for asset preservation and technical assistance. 


Asset-Preservation Collaboration 11 

Use existing community development organizations and 
intermediaries to increase the availability of capital for 
household repairs and debt. Predatory lenders thrive in 
part because they can quickly step in and help vulnerable 
populations in ime of need. A boiler that breaks down, or 


and asset in vulnerable ities. It is 
with this in mind that we make the following recom- 
mendations 


Financial Literary 

‘Through private sector, state, and local funding increase 
the support and efficacy of financial education and lit- 
eracy programs designed to educate targeted populations. 
‘There are many programs sponsored by the financial 
services industry and consumer protection groups to help 
educate consumers. These programs, while good, do not 
fill the need fora multi-layered, multi-pronged approach 
to finan A significant effort is needed that 

faith d 


literacy. 


a roof that stretch a 
to the breaking point. Traditional banks cannot respond 
to such crises in a timely fashion. Many communiti 
are experimenting with dedicated loan pools housed at 
community-based intermediaries (with the capacity to do 
loan underwriting) that can respond to life emergencies 
related to homeownership. 


The loan funds can arrange financing through subsidized 
loans at favorable terms. These experimental loan funds 
use standard and flexible criteria such as an individual's 
reputation in the community for loans. Another mecha- 
nism for delivering customized capital is the community 
credit union. Community development 


based service and development organizations. 


Asset-Preservation Collaboration I 

Stakcholders should establish a predatory lending and 
asset preservation collaborative. The asset-preservation 
collaboration should work with existing efforts and 
organizations, such as the Association of Community 
Organizations for Reform Now (ACORN), American 
Association of Retired Persons (AARP), Citizen Action 
of New Jersey, and the New Jersey Institute for Social 


credit unions have not made significant inroads in 
New Jersey but are poised to improve access to capital 
in low- and moderate-income communities. Typically, 
community development credit unions are organized 
bya community development corporation (CDC), faith 
institution, or any o n whose mission is com- 


munity self help and development. Community devel 
opment credit unions act as banks for the "unbanked" 
in distressed communities. Many have developed the 
expertise and capacity to work with at-risk borrowers 
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and those with capital needs that traditional banks can- 
not meet. The Asset-Preservation Collaboration should 
work with national organizations such as the National 
Federation of Community Development Credit Unions 
10 ina d use of community d 

credit unions in New Jersey. 
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AN INTERVIEW WITH ATTORNEY GENERAL 


Conducted by Dr. Roland V. Anglin 
New Jersey Public Policy Research Institute 


NJPPRE Attorney General Harvey, coming to the position, 
did you bring a set of agenda items that you wanted to 


accomplish? 


Attorney General Harvey: In large part, my 
agenda was informed by my previous position as first 
assistant attorney general and director of the Division 
of Criminal Justice Enforcement and Coordination. The 
division, while composed of hardworking attorneys, often 
worked in silos, and investigations took a long time to 
reach closure. I reorganized and streamlined the div 
sion to address issues such as consumer fraud, organized 
crime, gang crime, and ci 


TER C. HARVEY 


What we have done is to say that Camden residents, 
like any other citizens of New Jersey, deserve the security 
of going outside their home, going to the local park, 
and not feeling threatened by drug dealers. Therefore, 
in Camden, we have targeted certain parks, and, for a 


period, we put in place a complement of state police to 
show our determination to take back those public spaces. 
When neighbors feel secure, the community flourishes, 
economic development comes back, and this contributes 
to the overall prosperity of Camden. Let me also s 
that just putting the stare police in a community will 
not stop the sale of drugs or the presence of gangs. We 


In 2002, the division increased ieee ery 
by 109 from 2001 and prosecuted 116 more defendants. 
In fact, we charged and convicted more defendants in 
2002 than in each of the prior five years in the divi- 
sion, In 2003, we again increased our indictments and 
convictions. 


NIPPRE: Crimes against the environment; could you 
elaborate? 


Attorney General Harvey: We have sued compa- 
nies, when we could trace them, who dumped chromium 
waste in Jersey City. In Camden, we have aggressively 
prosecuted those who illegally dump garbage in the city; 
we have also used the state police to enforce rules against 


heavy haulers using local roads. These heavy haulers 


with many other state and local agencies to 
provide alternatives to youth in not only Camden, but 
also other cities such as Newark. 


NIPPRE: Yu mentioned gangs. They seem to be prevalent 
in many communities, not just in urban areas, but increasingly 
in suburban areas; what can be done to curb their influence 
and activity 


Attorney General Harvey: Gang activity in 
New Jersey is emblematic of what is happening across 
the country. We know that gangs provide structure and 
security to young people who come from family circum- 
stances without caring and structure. I should say that 
historically gangs have always offered such structure; the 
new change and one that is important here is that many 


disrupt the life of community d destroy local 
infrastructure. In 2003, the Environmental Crimes Bu- 
reau obtained 20 indictments/accusations, resulting in 10 


years jail time and $342,000 in fines and restitution. 


NIPPRE: Apart from crimes against the environment, you 
have directed much attention to Camden; this interest seems 
out of context to the duties and role of le Attorney General's 


Office. 


Attorney General Harvey: Not true. First, you 
have to frame the context; the citizens of Camden 
deserve the full protection of the state’s constitution 


lly organized crime. The 
E neon eral ree 
ficking in drugs, guns, and other 


illegal activity: Forceful prosecu- We brow that gangs 
tion is the first step in limiting y 7 
the influence of gangs, and we Provide structure an 
are working with the state police Security to young people 
gang unit [and] local authorities who come from family 
to infiltrate and stop their op- circumstances without 
erations, We cannot forget that 777 

caring and structure. 
there are varying levels of gang 
influence, and we must reclaim 

ple that want to p That 


DRE s en 


37 


agency that reports to me, has embarked on a course of 


prevention and managed reentry into the community for 
aa hf d 


workforce preparation agencies, and counseling organiza- 
tions, we are trying to prevent youth from first getting 
involved in gang activity, but if they do and are caught, 
prevent them from becoming carcer offenders 


NIPPRE: One important policy area that fias gone neglected 
over the past few years is fair and open housing. Is this a policy 
area that is important to your tenure as AG? 


Attorney General Harvey: Open housing is 
important, but I am concerned with all violations of 
civil rights, We have opened a mobile office in Hudson 


County to process discrimination complaints and to 
serve as a resource for civil rights-related information. 
The new office is located in the center of a diverse com- 
‘munity including significant Arab American and Muslim 
‘American populations. We want everyone to understand 
that despite the horrific events of September 11 and our 
present involvement in Iraq, we will not tolerate the 
abridgment of civil rights to the Islamic community in 
New Jersey. 


Second, I have empowered of Office of Bias Crimes 
and Community Relations to pursue bias crimes in the 
twenty-one counties even when these cases are not high 
on the agenda of local county prosecutors. We simply 
will not tolerate civil rights abuses and bias crime of 
any 


Directly to your question, we have 


We also filed the state's first ever civil case brought under 
a new state law that prohibits housing discrimination 
on the basis of Section 8 and other lawful sources of a 
tenant's income. 


NIPPRE: Prosecution of fraud seems to be high on your 
agenda; why? 


General Harvey: Fraud, be it Medicare 
abuse, identity theft, or insurance fraud, costs the New 
Jersey taxpayer untold millions. We have spent a con- 
siderable amount of time trying to reform laws to help 
those victimized by identity theft. When someone's 
identity is stolen and his or her credit stained, it is 
tough to regain your credit worthiness. We are pros- 
ecuting those involved with identity theft, but we are 
also working with various state agencies and the credit 
rating industry to streamline the process for victims to 
repair their credit. 


In December 2003, the Coalition Against Insurance 
Fraud—a national organization of insurers, law enforce- 
ment agencies, and consumer groups based in Wash- 
ington, D.C.—named New Jersey first in the nation 
in prosecuting civil and criminal insurance fraud cases. 
Annually, 86 percent of the nation’s civil fraud cases are 
brought by our office, and we collected, in 2003, criminal 
fines and penalties totaling $16 million. 


NJPPRE: As you row, the state police have been accused. 
the, li 


both property 
owners and real estate agencies that practice housing 
discrimination. We have met with some success, but we 
can always to do more in this arca. Another place that 
we have pursued discrimination is in the area of access to 
facilities. It might seem shocking, but there are still places 
in this state that restrict entrance and use of facilities, such 
as nightclubs, based on race. This is intolerable. 


For example, i 


Mercer County we sued landlords and 
property managers who refused to rent to African Ameri. 
cans while telling whites that apartments were available. 
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such bias from the force? 


rey: First, g 
EE Se RES sse des 
put in place programs to train new and existing officers 
that profiling is not policy. We have also stepped up our 
efforts to promote qualified women, Asians, and African 
Americans on the force. Our hope is that a diverse senior 
ka laisse eg h 


ponsive to all Right 
E p on Rd staff (cap- 


tains, majors, lieutenants, and colonels) is minority, and 
when women are added the total is over 30 percent. 


NIPPRE: Tank you, Attorney General Harvey, for taking 
the time to answer our questions. 


Attorney General Harvey: My pleasure. 
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2003 by the New Jersey Law Journal. Itis the first time the 
Law Journal has bestowed the honor upon any member of 
the bar. Attorney General Harvey serves as representative 
ofthe National Association of Attorneys General (NAAG) 
to the Executive Working Group for Federal-State-Local 
Prosecutorial Relations. The Executive Working Group 
includes Attorneys General, District Attorneys, and 
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of Appeals for the Third Circuit. 
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Mr. Harvey was a law clerk for the Honorable Dickinson 
R. Debevoise, United States District Judge for the District 
of New Jersey. He was also a partner at Riker, Danzig, 
Scherer, Hyland and Perretti, LLP, in Morristown, New 
Jersey, where he practiced principally in the areas of com- 
mercial litigation, internal corporate investigations, and 
criminal defense in federal and state courts. Mr. Harvey 
represented businesses and individuals in a variety of 
cases including banking, trademark, copyright and re- 
insurance matters. 


A resident of Somerset County, Mr. Harvey received 
his law degree from the Columbia University School of 
Law in 1982, and his Bachelor of Arts degree in Politi- 
cal Science from Morgan State University in 1979. He 
was admitted to the New Jersey Bar in 1989, the New 
York Bar in 1984, and the District of Columbia Bar in 
1985. 


KEVIN D. WALSH, ESQ. 

Kevin D. Walsh is the Associate Director of Fair Share 
Housing Center, a nonprofit legal and policy center 
founded in 1975 to advance and protect the Mount 
Laurel doctrine. A graduate of Rutgers School of Law in 
‘Camden, Kevin joined the Center in 2000 following a 
clerkship with Associate Justice Gary S. Stein of the New 
Jersey Supreme Court. 


Under the 
Housing 


irection of Peter J. O'Connor, Fair Share 
Senter has long been involved in litigation 
challenging exclusionary zoning in New Jersey, one of the 
most racially and economically segregated states in the 
nation. Appearing on behalf of the Center and the South- 
ern Burlington and Camden County branches of the 
NAACP, Kevin argued before the New Jersey Supreme 
Court in 2002. That appeal resulted in a unanimous deci- 
sion of the court that ultimately forced the developer of 
the former Garden State Racetrack to provide 285 units 
of affordable housing in Cherry Hill. The courts decision 
curtailed the ability of developers and municipalities to 
pay their way out of 


would not have provided affordable housing without the 
Centers intervention. 


In December 2004, the Center negotiated a settlement 
in litigation against Woolwich Township, a Gloucester 
C iy that, according to recent census 
is the fastest growing municipality on the East 
Coast. That settlement will provide a nonprofit des- 
ignated by the Center with land and $2.5 million to 
subsidize a 100-unit affordable housing development 
in a growing municipality that presently has no Mount 
Laurel housing. 


‘The Center is a frequent litigant and amicus curiae in 
matters involving stare housing law and policy. The 
Center is currently involved in litigation against the 
Council on Affordable Housing and New Jersey Housing 
and Mortgage Finance Agency involving those agencies 
failure to promote racial and economic integration as 
part of Third Round of affordable housing compliance, 
a period extending from 2000 to 2014. In Spring 2004, 
the Center challenged the Meadowlands Commission's 
Master Plan for its failure to include affordable housing 
as part of the redevelopment of the Meadowlands. 


Kevin has brought several Open Public Records Act cases 
seeking access to state records, including two that resulted 
in published Appellate Division opinions. He appeared 
before the New Jersey Supreme Court in February 2005 
in the first appeal to reach the court that involves fee 
shifting and the Open Public Records Act. 


In addition to his work with the Center, Kevin is counsel 
to New Jerseyans for Alternatives to the Death Penalty 
(NJADP). He is representing that group in litigation that 
has placed a moratorium on executions in New Jersey. He 
also works with the Pennsauken Stable Integration Gov- 
erning Board and is a member of the Board of Catholic 
Charities of the Camden Diocese. 


KEN ZIMMERMAN 


of high opportunity. Overall, the litigation will result in 
an additional 700 units of housing in a community that. 


Ken is the founding Executive Director of 
the Newark-based New Jersey Institute for Social Justice, 
an urban advocacy and research organization involved 
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in challenging barriers that prevent New Jersey's urban 
areas and residents from achieving their potential. Under 
his direction, the Institute has focused upon significant 
policy reform and program development in areas ranging 
from the creation of jobs for urban residents in major 
construction projects to criminal justice policy reform 
related to the more than 70,000 individuals who will 
be returning from state prison to their New Jersey com- 
munities in the next five years. Committed to realizing 
d tangible sol the Insti range 

of tools, including demonstration projects, applied re- 
h. (i litis h iate). 


and public education. 


The Institutes accomplishments include: a path-breaking 
construction training program that has enabled almost 
100 Newark residents to enter the construction trade 
unions and is being used as a model by the state for up. 
to $30 million to replicate it statewide; the first appellate 
court decision in the country recognizing that predatory 
lending violates federal and state civil rights laws, as well 
as publication of a pivotal report that led to the states 
anti-predatory-lending legislation; and a nationally rec- 
ognized convening around prisoner reentry cochaired 
by former Attorney General John Farmer and former 
Public Advocated Stanley Van Ness that led New Jersey 
to be one of seven states to be designated by the National 
Governor's Association as a demonstration site. 
MO Mg Acsi anime al sighs and 

i cy aalis abaa- 
tial insight into public-sector reform based on his experi- 


Prior to becoming 
Executive Director of the Institute, Ken worked on the. 
national level as a civil rights policymaker and litigator, 
most recently as a Deputy Assistant Secretary for Enforce- 
ment and Programs in HUD's Office of Fair Housing 
and Equal Opportunity. Other experience include seven 
years as a Senior Trial Attorney with the United States 
Department of Justices Civil Rights Division, focusing 
on housing and lending discrimination cases, and work 
as a Legal Services lawyer in Oakland, California, and 
Washington, D.C. Ken is a magna cum laude graduate 
of Yale College and Harvard Law School. 
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